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I. BACKGROUND

A. The United States of America ("United States"), on
behalf of the Administrator of the United States Environmental
Protection Agency ("EPA"), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive
Environmental Response, Compensation, and Liability Act
("CERCLA"), 42 U.S.C. 8§ 9606 and 9607, against Seattle Disposal
Company (a former Washington general partnership), and John
Banchero, Sr., Josie Razore, and their respective marital
communities, Washington Waste Hauling & Recycling, Inc. ("Waste
Management"), Monsanto Company, Board of Regents of the
University of Washington, Lockheed Martin Corporation, Port of
Seattle, Sears, Roebuck and Co., R.W. Rhine, Inc., City of Mercer
Island, the Seattle School District, and Quemetco, Inc. The
United States in its Complaint also filed an action against the
Tulalip Tribes of Washington and the Tulalip Section 17
Corporation pursuant to Sections 301, 309 and 311 of the CWA,

33 U.S.C. 8§ 1311, 1319, and 1321. The Tulalip Tribes of
Washington and the Tulalip Section 17 Corporation have filed a
Complaint in Intervention with the Court in connection with this
matter. The Tulalip Tribes of Washington is a federally
recognized Indian tribe organized under Section 16 of the Indian
Reorganization Act of 1934, as amended, 25 U.S.C. § 476 (IRA),
and is the successor in interest to the Snohomish, Snoqualmie,
Skykomish and other tribés and bands party to the Treaty of Point

Elliot. The Tulalip Indian Reservation was established pursuant
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to the Treaty of Point Elliot, as implemented by Executive Order.
The site of the landfill is held by the United States in trust.
The Tulalip Section 17 Corporation, a federal corporation
chartered pursuant to Section 17 of the Indian Reorganization
Act, as amended, 25 U.S.C. § 477, is the trust beneficiary of the
westerly parcel, which was accepted in trust by the United States
in 1960. The Tulalip Tribes of Washington, the tribal
government, is the trust beneficiary of the easterly parcel,
which was accepted in trust by the United States in 1971.

Neither the Tulalip Tribes Section 17 Corporation nor the Tulalip
Tribes of Washington have been named by EPA as liable parties at
the Site under Section 107(a) of CERCLA, 42 U.S.C. § 9607 (a).

B. The United States in its complaint seeks,
inter alia: (1) reimbursement of costs incurred by EPA and the
Department of Justice for response actions at the Tulalip
Landfill Superfund Site in Marysvi:le, Washington, together with
accrued interest; (2) civil penalties and injunctive relief under
the Clean Water Act; and (3) performance of studies and response
work by the Defendants at the Site consistent with the National
0il and Hazardous Substance Pollution Contingency Plan, 40 C.F.R.
Part 300 (as amended) ("NCP").

C. The Tulalip Tribes and Waste Management have asked
that the United States Department of the Interior, Bureau of
Indian Affairs ("BIA"), sign this Decree for the purpose of
authorizing access to the Site as specified in Section X (Access

and Institutional Controls), to the extent that BIA has authority
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to grant such access. BIA does not concede that it has authority
to provide access to the Site or that its approval is necessary
to provide such access, and BIA's signing of this Decree shall
not be construed as an admission or concession that it has such
authority or that its approval is required. BIA agrees to sign
this Decree only for the purpose of granting any rights of access
it may be deemed to have to the Site in order to effectuate the
settlements embodied in this Decree, the SDC Defendants Consent
Decree and the Generator Defendants Consent Decree. In addition,
nothing in this Consent Decree shall be construed as an admission
of any BIA or any other Settling Federal Agency liability at the
Site. Any potential CERCLA liability that BIA or any other
Settling'Federal Agency may have at the Site will be resolved in
the Generator Defendants Consent Decree, lodged and entered in
the United States District Court for the Western District of
Washington. .

D. In accordance with the NCP and Section
121(f) (1) (F) of CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified
the State of Washington (the "State") of negotiations with
potentially responsible parties ("PRPs") regarding the
implementation of the remedial design and Interim Remedial Action
for the Site.

E. In accordance with Section 122(j) (1) of CERCLA,

42 U.S.C. § 9622(j) (1), EPA notified the United States Department
of the Interior-Bureau of Indian Affairs, the United States Fish

and Wildlife Service, the United States Department of Commerce,
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the State of Washington Department of Ecology, and the Tulalip
Tribes of Washington of negotiations with PRPs regarding the
release of hazardous substances that may have resulted in injury
to the natural resources under Federal trusteeship.

F. Waste Management and the Tulalip Tribes of
Washington and the Tulalip Section 17 Corporation do not admit
any liability arising out of the transactions or occurrences
alleged or that could have been alleged in the Complaint, nor do
they acknowledge that the release or threatened release of
hazardous substances at or from the Site constitutes an imminent
or substantial endangerment to the public health or welfare or
the environment.
| G. Pursuant to Section 105 of CERCLA, 42 U.S.C.

§ 9605, EPA placed the Site on the National Priorities List
("NPL"), set forth at 40 C.F.R. Part 300, Appendix B, by
publication in the Federal Register on April 25, 1995,

60 Fed. Reg. 20330.

H. In response to a release or a substantial threat
of a release of hazardous substances at or from the Site, Waste
Management and other PRPs at the Site commenced in August 1993 a
Remedial Investigation and Feasibility.Study ("RI/FS") for the
Site pursuant to 40 C.F.R. § 300.430.

I. Waste Management and other PRPs at the Site
completed a Remedial Investigation ("RI") Report for the On-
Source and Off-Source Areas of the Site, and a Feasibility Study

("FS") for the On-Source Areas of the Site on May 4, 1995.
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J. Pursuant to Section 117 of CERCLA, 42 U.S.C.

§ 9617, EPA published notice of the completion of the On-Source
Area FS and of the proposed plan for Interim remedial action on
August 4, 1995, in a major local newspaper of general
circulation. EPA provided an opportunity for written and oral
comments from the public on the proposed plan for Interim
remedial action. A copy of the transcript of the public meeting
is available to the public as part of the administrative record
upon which the Regional Administrator based the selection of the
Interim Remedial Action.

K. The decision by EPA on the Interim Remedial Action
to be implemented at the Site is embodied in an Interim Record of
Decision ("Interim ROD"), executed on March 1, 1996, on which the
State has given its concurrence. The Interim ROD includes a
responsiveness summary to the public comments. Notice of the
final Interim plan for the On-Source Areas of the Site was
published in accordance with Section 117(b) of CERCLA, 42 U.S.C.
§ 9607 (b).

L. Based on the information presently available to
EPA, EPA believes that the Work will be properly and promptly
conducted by the Settling Parties if conducted in accordance with
the requirements of this Consent Decree and its appendices.

M. For the purposes of Section 113(j) of CERCLA,

42 U.S.C. § 9613(j), among other purposes, the Interim Remedial

Action selected by the Interim ROD and the Work to be performed
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1 [|[by the Settling Parties shall constitute a response action taken

2 |lor ordered by the President.

3 N. The Partieé recognize, and the Court by entering

4 ||this Consent Decree finds, that this Consent Decree has been

5 lnegotiated by the Parties in good faith and implementation of

6 ||this Consent Decree will expedite the cleanup of the Site and

7 |will avoid prolonged and complicated litigation between the

8 ||Parties, and that this Consent Decree is fair, reasonable, and in

9 |[|[the public interest.

10

11 NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
12

13 ITI. JURISDICTION

14 1. This Court has jurisdiction over the subject

15 ||[matter of this action pursuant to 28 U.S.C. §§ 1331, 1345 and
16 {1355, 33 U.S.C. § 1319(b), 42 U.S.C. § 6973, and 42 U.S.C.

17 ||§§8 9606, 9607,}and 9613 (b) .

18 a. The Complaint alleges that this Court has

19 ||jurisdiction over the subject matter of this action pursuant to
20 [l28 U.S.C. §§ 1331, 1345 and 1355, 33 U.S.C. 8§ 1319(b), and

21 ||42 U.S.C. §§ 9606, 9607 and 9613 (b), and personal jurisdiction
22 |lunder the CWA over the Tulalip Tribes of Washington and the

23 |[Tulalip Section 17 Corporation. Upon the Court granting its

24 |[Complaint in Intervention, this Court will also have personal
25 [[jurisdiction under CERCLA over the Tulalip Tribes of Washington

26 ||and the Tulalip Section 17 Corporation as provided herein.

27

TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION
28 || pPAGE 8




17
18
19
20
21
22
23
24
25
26

®-

28

Without admitting liability under CERCLA, the Tulalip Tribes of

Washington and the Tulalip Section 17 Corporation hereby (1)
waive their sovereign immunity solely for the limited purpose of
allowing the entry of this Consent Decree and the enforcement of
its terms by this Court and for the limited purpose of allowing
Waste Management to seek judicial relief pursuant to subparagraph
1.c. herein, and not otherwise, (2) consent to such entry and
enforcement of this Consent Decree, and (3) agree not to
challenge the terms of this Consent Decree, this Court’s personal
or subject matter jurisdiction to enter and enforce this Consent
Decree, or venue in this District. This consent to the entry and
enforcement of this Consent Decree shall not be deemed an
admission of liability under CERCLA by the Tulalip Tribes of
Washington or the Tulalip Section 17 Corporation. Neither the
consent to the entry and enforcement of this Consent Decree nor
the aforesaid waiver of sovereign immunity shall be construed as
impairing, modifying, diminishing, enlarging, or otherwise
affecting the treaty rights of the Tulalip Tribes of Washington
or the Tulalip Section 17 Corporation, or, except as expressly
limited herein, their sovereign immunity.

b. This Court also has personal jurisdiction over
Waste Management under CERCLA. Solely for the purposes of this
Consent Decree and the‘underlying complaint and the Tulalip
Tribes of Washington'’s Complaint in Intervention, Waste
Management waives all objections and defenses that it may have to

jurisdiction of the Court or to venue in this District. Waste
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Management shall not challenge the entry of this Consent Decree,
the standing of the Tulalip Tribes of Washington to intervene, or
this Court’s jurisdiction to grant the Tulalip Tribes of
Washington’s intervention, or this Court’s jurisdiction to enter
and enforce this Consent Decree.

c. Without admitting liability under CERCLA, the
Tulalip Tribes of Washington and the Tulalip Section 17
Corporation hereby waive their sovereign immunity solely for the
limited purpose of allowing Waste Management to seek judicial
relief to recover damages that may arise due to negligent or
wrongful actions of either the Tulalip Tribes of Washington or
the Tulalip Section 17 Corporation under Section X (Access and
Institutional Controls) or Section XVIII (Emergency Response) of
this Consent Decree, provided that this limited waiver will apply
only to damages that result from such negligent or wrongful
actions as defined and limited herein and that occur during the
time of Waste Management'’s performance of Work under this Consent
Decree, and not otherwise. This limited waiver of sovereign
immunity for the limited purposes set forth herein is not
intended and may not be construed as an admission of liability or
as a waiver of any defenses with respect to any action brought by
Waste Management against either the Tulalip Tribes of Washington
or the Tulalip Section 17 Corporation. This limited waiver of
sovereign immunity shall be construed to apply only to authorized
actions of the Tulalip Tribes of Washington or the Tulalip

Section 17 Corporation or the actions of its agents, employees,
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officers, directors or other representatives acting in their

official and authorized capacity. This limited waiver shall not
apply to any claim for damages based on an allegation that the
Tulalip Tribes of Washington or the Tulalip Section 17
Corporation or the agents, employees, officers, directors or
other representatives of either, failed to take action with
respect to the presence of hazardous substances, pollutants,
contaminants or any other conditions at the Site, known or
unknown, except such actions as may be specifically required
under Section X (Access and Institutional Controls) or Section
XVIII (Emergency Response) of this Consent Decree.

ITI. PARTIES BOUND

2. This Consent Decree applies to and is binding upon
the United States, upon Waste Management, and upon the Tulalip
Tribes of Washington and the Tulalip Section 17 Corporation
(together, "the Tulalip Tribes") and their successors and
assigns. Any change in ownership or corporate status of either
Waste Management or the Tulalip Tribes, including, but not
limited to, any transfer of assets or real or personal property,
shall in no way alter either Waste Management’s or the Tulalip
Tribes’ responsibilities under this Consent Decree.

3. Each Settlor shall provide a copy of this Consent
Decree to each contractor hired by it to perform the Work (as
defined below) required by this Consent Decree and to each person
representing a Settlor with respect to the Site or the Work and

shall condition all contracts entered into hereunder upon
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performance of the Work in conformity with the terms of this
Consent Decree. Each Settlor or its contractors shall provide
written notice of the Consent Decree to all subcontractors hired
to perform any portion of the Work required by this Consent
Decree. Each Settlor shall nonetheless be responsible for
ensuring that its contractors and subcontractors perform the Work
contemplated herein in accordance with this Consent Decree. With
regard to the activities undertaken pursuant to this Consent
Decree, each contractor and subcontractor performing work for
either Settlor shall be deemed to be in a contractual
relationship with that Settlor, as applicable, within the meaning
of Section 107(b) (3) of CERCLA, 42 U.S.C. § 9607(b) (3).

IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms
used in this Consent Decree which are defined in CERCLA or in
regulations promulgated unde: CERCL.. shall have the meaning
assigned to them in CERCLA or in such regulations. Whenever
terms listed below are used in this Consent Decree or in the
appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

A. "Additional Response Costs" shall mean those costs
that the United States incurs pursuant to Section X (Access and
Institutional Controls) for payment of fair market value of
access rights taken or to secure institutional controls

(excluding attorney’s fees), Section XVIII (Emergency Response),
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and Paragraph 134 of Section XXIV (Covenants Not To Sue By
Plaintiff) of this Decree;

B. "Administrative Order on Consent for RI/FS" or "AOC
for RI/FS" shall mean the Administrative Order on Consent for the
Remedial Investigation and Feasibility Study for the On-Source
Areas of the Site which was signed by EPA on August 12, 1993, and
to which Generator Defendants Monsanto Company and the Port of
Seattle, as well as Waste Management, are signatories;

C. "Administrative Order on Consent" or "AOC" shall
mean the Administrative Order on Consent entered into by EPA and
Waste Manaéement for purposes of beginning Remedial Design and
Site stabilization and Site preparation work. This AOC is
attached as Appendix F to this Consent Decree;

D. "CERCLA" shall mean the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980,
as amended, 42 U.S.C. §§ 9601, et seqg. as the same may be amended
or superseded;

E. "Clean Water Act" or "CWA" shall mean the Federal
Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq.
as the same may be amended or superseded;

F. "Consent Decree" shall mean this Decree and all
appendices attached hereto (listed in Section XXXII). 1In the
event of conflict between this Decree and any appendix, this
Decree shall control;

G. "Day" shall mean a calendar day unless expressly

stated to be a working day. "Working day" shall mean a day other

TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION
PAGE 13




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

than a Saturday, Sunday, or federal holiday. In computing any
period of time under this Consent Decree, where the last day
would fall on a Saturday, Sunday, or federal holiday, the period
shall run until the close of business of the next Working Day;

H. "EPA" shall mean the United States Environmental
Protection Agency and any successor departments or agencies of
the United States;

I. "Generator Defendants" shall mean Monsanto
Company, Board of Regents of the University of Washington,
Lockheed Martin Corporation, Port of Seattle, Sears, Roebuck and
Co., R.W. Rhine, Inc., City of Mercer Island, Quemetco, Inc., and
the Seattle School District;

| J. "Generator Defendants Consent Decree" shall mean
the Consent Decree between the United States, including the
Settling Federal Agencies identified in Appendix D of this
Decree, and Monsanto Company, Board of Regents of the University
of Washington, Lockheed Martin Corporation, Port of Seattle,
Sears, Roebuck and Co., R.W. Rhine, Inc., City of Mercer Island
(a municipal corporation of the state of Washington), the Seattle
School District, and Quemetco, Inc. The Generator Defendants
Consent Decree is attached as Appendix.G to this Decree;

K. "Interest" shall.mean interest at the rate
specified for interest on investments of the Hazardous Substance
Superfund established under Subchapter A of Chapter 98 of
Title 26 of the U.S. Code, in accordance with 42 U.S.C.

§ 9607 (a);
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L. "Interest Accrued" shall mean the amount of
Interest which accrues on payments owed to the United States in
the manner specified in Paragraph 74 of this Decree;

M. "Interim Record of Decision" or "Interim ROD"
shall mean the EPA Interim Record of Decision relating to the
Tulalip Landfill Superfund Site signed on March 1, 1996, by the
Regional Administrator, EPA Region 10, and all attachments
thereto. As of the date of entry of this Consent Decree, the
Parﬁies agree that the selected Interim Remedial Action, if
properly constructed and maintained, is likely to be protective
of human health and the environment. The Interim ROD is attached
as Appendix A;

N. "Interim Remedial Action" shall mean those
activities to be undertaken by Waste Management and its
subcontractors and delegatees to construct the cover system which
is part of the remedy selected in the Interim ROD and those 2
activities undertaken by Waste Management and/or the Tulalip
Tribes and their subcontractors and delegatees to perform O&M for
the On-Source Areas of the Site, in accordance with the SOW and
the final Remedial Design/Remedial Action Work Plan and other
plans approved by EPA. The term "cover system" is a subset of
the Interim Remedial Action and describes the landfill cover
system that Waste Management shall construct over the On-Source

Areas of the Site under this Decree;
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0. '"Landfill Berm" shall mean the berm denoted as
"Landfill Berm" in Appendix C of this Consent Decree, and shall
extend to the outer toe of the Landfill Berm;

P. "Morelli Family" shall include the Estate of Tito
0. Morelli, Ida Morelli, as Personal Representative of the Estate
of Tito O. Morelli, Ida Morelli in her individual capacity, Anna
IMorelli Armstrong, Tina Maria Morelli, Gabriel M. Morelli,
Clorinda Morelli Edson, Emilia Morelli Di Corpo, individually,
Nello C. and Emilia G. Di Corpo, Trustees of the Nello C. and
Emilia G. Di Corpo Revocable Estate Trust Agreement dated January
16, 1991, Albarosa Morelli, Panfilo S. Morelli, Dante E. Morelli,
HRobert D. Morelli, Elisa M. Kokesh, Panfilo S. Morelli and Elisa
M. Kokesh as Trustees of the Trust under the Will of Silvio
Morelli, Marion V. Larson, Executor of the Estate of Tito T.
Morelli, any spouse, marital community or descendant (s) of any
"person heretofore named, the Morelli Brothers partnership, and
the Morelli Brothers II partnership;

Q. "National Contingency Plan" or "NCP" shall mean
the National 0il and Hazardous Substances Pollution Contingency
Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C.
|§ 9605, codified at 40 C.F.R. Part 300, including, but not
limited to, any amendments or superseding regulations related
thereto;

R. "Off-Source Areas" of the Site shall mean the

environmentally sensitive wetlands located outside and adjacent

to the On-Source Areas of the Site which are denoted as "Off-
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Source Areas" in Appendix C of this Consent Decree. These Off-
Source Areas extend in a northerly direction from the Landfill
Berm to Ebey Slough; in a southerly direction from the Landfill
Berm to Steamboat Slough; in a westerly direction from the
Landfill Berm to Puget Sound; and in an easterly direction from
the Landfill Berm to Interstate 5;

S. "On-Source Areas" of the Site shall mean the 147
acres located within and including the Landfill Berm;

T. "Operation and Maintenance" or "O&M" shall mean
all activities required under this Decree to maintain the
integrity of the Interim Remedial Action as required under the
Operation and Maintenance Plan approved or developed by EPA
pursuant to this Consent Decree and the Statement of Work
("SOW") ;

U. "Paragraph" shall mean a portion of this Consent
Decree identified by an Arabic numeral or an upper case letter;

V. "Parties" shall mean the United States, Waste
Management, and the Tulalip Tribes;

W. "Past Response Costs" shall mean all costs
including, but not limited to, direct and indirect costs, that
the United States paid at or in connection with the Site through
September 1, 1995;

X. "Performance Standards" shall mean the cleanup
standards and other measures of achievement of the goals of the
Interim Remedial Action including, but not limited to, those set

forth in Section 10.1 of the Interim ROD and as further
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delineated in the SOW. The Parties recognize and agree that the
requirement that the Interim Remedial Action minimize the
migration of liquids through the landfill as specified in the
Interim ROD and as further delineated in the SOW pertains to
infiltration of precipitation through the landfill cover system
and shall not be construed as requiring the elimination of
leachate seeps for purposes of determining compliance with the
Performance Standards;

Y. "Plaintiff" shall mean the United States;

Z. "Project Manager" shall mean the principal
person(s) retained by Waste Managemenﬁ and the Tulalip Tribes to
supervise and direct the implementation of the Work under this
Consent Decree;

aa. "RCRA" shall mean the Solid Waste Disposal Act, as
amended, 42 U.S.C. 8§88 6901, et seq. (also known as the Resource
Conservation and Recovery Act) as the same may be amended or
superseded;

bb. "Related Entities" as the term refers to SDC
Defendants shall mean SDC Defendants and their heirs, any heirs’
spouses, and their marital communities, successors, and assigns,
the SDC Defendants’ past, present, and future officers and
directors who have acted or are acting in those capacities, and
where the SDC Defendant is a corporate entity, its corporate
successors to potential liability for the Tulalip Landfill Site.
"Related Entities" shall also mean the following named entities

associated with one or more of the SDC Defendants: the Morelli
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Family and those entities identified in Appendix C of the SDC
Defendants Consent Decree, attached hereto as Appendix G;

cc. "Related Entities" as the term relates to the
Generator Defendants shall mean (a) the heirs, successors, and
assigns of the Generator Defendants; and (b) their past, present,
and future officers and directors who have acted or are acting in
those capacities, and where a Related Entity is a corporate
entity, its successors to poténtial liability for the Tulalip
Landfill Site;

dd. "Related Entities" as the term relates to Waste
Management and the Tulalip Tribes shall mean Waste Management and
the Tulalip Tribes and their heirs, successors, and assigns,
Waste Management’'s and the Tulalip Tribes’ past, present, and
future officers and directors who have acted or are acting in
those capacities, and Waste Management’s corporate successors to
potential liability for the Tulalip Landfill Site. "Related
Entities" shall also mean the following named entities associated

with Waste Management:

Related Entities of Washington Waste Hauling & Recycling,
Inc. (currently known as Waste Management, Inc.):

Apex Garbage Co., Inc.

Bayside Waste Hauling and Transfer Co., Inc.

Container Hauling Corporation

Eastside Disposal Co., Inc.

Bruce J. Leven

Nancy Meyer Leven

National Disposal Contractors, Inc. (does not include any
liability that Browning-Ferris Industries of Illinois might
have at the Site related to its prior ownership of National
Disposal)

Universal Refuse Removal Co., Inc.

Waste Management, Inc.
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WMX Technologies, Inc.
Industrial Transport
Northwest Garbage Company, Inc.
SnoKing Garbage Company, Inc.
.ee. "Remedial Design/Remedial Action Work Plan" or
"RD/RA Work Plan" shall mean the document developed pursuant to
Paragraphs 10 and 11 of this Consent Decree and approved by EPA,
and any amendments thereto;
ff. "Remedial Design" shall mean those activities to
be undertaken by Waste Management to develop the final plans and
specifications for the Interim Remedial Action pursuant to the
Remedial Design portion of the RD/RA Work Plan;
gg. "Remedial Design Work Plan" shall mean the
document developed pursuant to Paragraph 11 of this Consent
Decree and approved by EPA, and any amendments thereto;
hh. "Response Costs" shall mean all expenses, costs,

and disbursements, direct and indirect, incurred or to be

incurred by the United States, the Tulalip Tribes, or any person

|or entity for response activities, including investigation,

oversight, removal or remedial actions, and all administrative
and enforcement activities with respect to the Site including,
without limitation: (1) past costs incurred prior to entry of
this Consent Decree; however, with respect to Waste Management
only, the term "Response Costs" excludes those past costs related
to the AOC for RI/FS; (2) all costs for implementing, developing,
performing, overseeing or verifying any investigatory or response
activities at the Site, including the Interim Remedial Action
TULALIP LANDFILL CONSENT DECREE
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requirements of this Consent Decree; and (3) any other or future

response costs incurred in connection with the Site after entry
of this Consent Decree, including O&M; however, with respect to
Waste Management only, the term "Response Costs" excludes those
future costs related to the AOC for RI/FS;

ii. "SDC Defendants" shall mean Seattle Disposal
Company (a former Washington general partnership), John Banchero,
Sr., Josie Razore, and their respective marital communities;

jj. "SDC Defendants Consent Decree" shall mean the
Consent Decree between the United States and Seattle Disposal
Company (a former Washington general partnership), John Banchero,
Sr., Josie Razore and their respective marital communities. The
SDC Defendants Consent Decree is attached as Appendix G to this
Decree;

kk. "Section" shall mean a portion of this Consent
Decree identified by a Roman numeral;

11. "Settling Federal Agencies" shall mean those
departments, agencies and instrumentalities of the United States
identified in Appendix D to this Consent Decree;

mm. "Settlor(s)" or "Settling Party(ies)" shall mean

Waste Managementand the Tulalip Tribes;

nn. "Site" shall mean the Tulalip Landfill Superfund
Site, located on Ebey Island between Steamboat Slough and Ebey
Slough in the Snohomish River delta system between Everett and
Marysville, Washington. The Site, depicted generally on the map

attached as Appendix C, is located largely within the Tulalip
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Indian Reservation, which includes the "On-Source Areas", the
"Off-Source Areas", the areas immediately adjacent to the
landfill necessary to develop access to and from the landfill for
the purposes of implementing the Interim Remedial Action, the
areal extent of contamination that originated in the Tulalip
Landfill and is presently located in the vicinity of the Tulalip
Landfill, and all suitable areas in close proximity to the
contamination necessary for the implementation of the response
actions;

0o. "State" shall mean the State of Washington;

pp. "Statement of Work" or "SOW" shall mean the
statement of work for implementation of the Remedial Design,
Iﬁterim Remedial Action, and Operation and Maintenance at the
Site, as set forth in Appendix B to this Consent Decree and any
modifications made in accordance with this Consent Decree;

gqqg. "Tulalip Tribes" shall refer collectively to the
Tulalip Tribes of Washington (a federally recognized Indian tribe
organized under Section 16 of the Indian Reorganization Act (IRA)
of 1934, as amended, 25 U.S.C. § 476), and its successors and
assigns, and the Tulalip Section 17 Corporation (a federal
corporation chartered as "The Tulalip Tribes" on September 8,
1936, and ratified on October 3, 1936, pursuant to Section 17 of
the IRA, as amended, 25 U.S.C. § 477), and the Tulalip Section 17
Corporation’s assigns or corporate successors. The Tulalip
Tribes of Washington and the Tulalip Section 17 Corporation,

while not named by EPA as liable parties under CERCLA at the
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Site, have filed a Complaint in Intervention and are signatories
to this Decree for the purpose of resolving their potential
liability under CERCLA and performing their obligations specified
under this Decree;

rr. "United States" shall mean the United States of
America, including all of its departments, agéncies, and
instrumentalities;

sSs. "Waste Management" shall mean Washington Waste
Hauling & Recycling, Inc., its successors and assigns;

tt. "Waste Material" shall mean (1) any "hazardous
substance" under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14);
(2) any pollutant or contaminant under Section 101(33), 42 U.S.C.
§ 9601(33); (3) any "solid waste" under Section 1004 (27) of RCRA,
42 U.S.C. § 6903(27); (4) any "dangerous waste" under Chapter
70.105 of the Revised Code of Washington and its implementing
regulations codified in Chapter 173-303 of the State of :
Washington Administrative Code ("WAC"); and any "solid waste"
under Chapter 70.95 of the Revised Code of Washington and its
implementing regulations codified at Chapter 173-304 of the WAC;
and

uu. "Work" shall mean all activities Waste Management
and the Tulalip Tribes are required to perform under this Consent
Decree, except those required by Section XXVIII (Retention of

Records) .
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V. GENERAL PROVISIONS

5. Objectives of the Parties

a. The objectives of the Parties in entering into this
Consent Decree are to protect public health or welfare or the
environment at the Site by the design and implementation of
response actions at the Site by the Settlors, to reimburse
response costs of the Plaintiff as specified herein, and to
resolve the claims and potential claims of Plaintiff against the
Settlors as provided in this Consent Decree.

b. Upon entry of this Consent Decree by the Court,
the Administrative Order on Consent between EPA and Waste
Management shall terminate and will be superseded by this Consent
Decree. All Work Plans, design specifications, or other plans,
reports or schedules, as approved by EPA pursuant to that Order,
shall be incorporated by reference into and shall be enforceable
under this Consent Decree.

6. Commitments by Settlors

a. Each Settlor shall perform applicable portions of
the Work as specified in this Consent Decree, the Interim ROD,
the SOW, and all Work Plans and other plans, standards,
specifications, and schedules set forth herein or developed by
the Settlors and approved by EPA pursuant to this Consent Decree.

b. Except as provided in this Consent Decree, in
general, Waste Management is obligated to design and construct
the remedy selected in the Interim ROD, and perform the initial

phases of the Operation and Maintenance as specified in the SOW,
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1 ||the RD/RA Work Plan, and the O&M Work Plan, and the Tulalip
. 2 ||Tribes are obligated to pay amounts owed to the United States and
3 ||perform the Operations and Maintenance as specified in the SOW,

4 |[the RD/RA Work Plan, and the O&M Work Plan.

5 || 7. Compliance With Applicable Law
6 For those activities performed, the Settlors must

7 || comply with all applicable or relevant and appropriate

8 || requirements of all environmental laws as set forth in the

9 || Interim ROD and the SOW. The activities conducted pursuant to
10 ||this Consent Decree, if approved by EPA, shall be considered to
11 ||[be consistent with the NCP.

12 8. Permits

13 a. As provided in Section 121 (e) of CERCLA, 42 U.S.C.
14 || § 9621 (e), and Section 300.400(e) of the NCP, no permit shall be
15 ||[required for any portion of the Work conducted entirely on-Site
16 || (i.e., within the areal extent of contamination or in close

17 ||proximity to the contamination and necessary for implementation
18 |lof the Work). Where any portion of the Work that is not on-Site
19 ||[requires a federal or state permit or approval, each Settlor, as
20 |[applicable, shall submit timely and complete applications and

21 [[take all other actions necessary to obtain all such permits or
22 |lapprovals for its Work.

23 b. Settlors may seek relief under the provisions of
24 |[Section XXI (Force Majeure) of this Consent Decree for any delay

25 ||in the performance of the Work resulting from a permitting
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agency’s failure to issue, or a delay in issuance of, any permit
required for the Work.

c. This Consent Decree is not, and shall not be
construed to be, a permit issued pursuant to any federal, tribal
or state statute or regulation.

9. Notice of Obligations to Successors-in-Title

a. Within fifteen (15) days after the entry of this
Consent Decree, the Tulalip Tribes shall record a certified copy
of this Consent Decree with the title plant located at the
offices of the BIA in Portland, Oregon. Thereafter, each deed,
title, or other instrument conveying an interest in the property
included in the Site shall contain a notice stating that the
property is subject to this Consent Decree and shall reference
the recorded location of the Consent Decree and any restrictions
applicable to the property under this Consent Decree.

b. The obligations of the Tulalip Tribes with respect
to the provision of access under Section X (Access and
Institutional Controls) and the implementation of institutional
controls under Section X shall be binding upon the Tulalip Tribes
and any and all persons who subsequently acquire any such

interest or portion thereof (hereinafter "Successors-in-Title").

Iwithin fifteen (15) days after the entry of this Consent Decree,

the Tulalip Tribes shall record at the title plant located at the
offices of the BIA in Portland, Oregon, a notice of obligation to
provide access under Section X (Access and Institutional

Controls) and related covenants, if any. Each subsequent
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instrument conveying an interest to any such property included in

the Site shall reference the recorded location of such notice and
covenants applicable to the property.

c. The Tulalip Tribes and any Successor-in-Title
shall, at least thirty (30) days prior to the conveyance of any
such interest, give written notice of this Consent Decree to the
grantee and written notice to EPA of the proposed conveyance,
including the name and address of the grantee, and the date on
which notice of the Consent Decree was given to the grantee. 1In
the event of any such conveyance, the Tulalip Tribes’ obligations
under this Consent Decree, including their obligation to provide
or secure access pursuant to Section X, shall continue to be met
by the Tulalip Tribes. In addition, if the United States
approves, the grantee may perform some or all of .the Work under
this Consent Decree. In no event shall the conveyance of an
interest (in property that includes, or is a portion of, the
Site) release or otherwise affect the obligation of the Tulalip
Tribes to comply with the Consent Decree.

VI. PERFORMANCE OF THE INTERIM REMEDIAL ACTION

10. Unless previously submitted, within thirty (30)
days after EPA issues an authorization to proceed with Remedial
Design, Waste Management shall submit a Work Plan for the
Remedial Design and Interim Remedial Action at the Site
("Remedial Design/Remedial Action Work Plan" or "RD/RA Work
Plan") to EPA for review and approval. The RD/RA Work Plan shall

include a step-by-step plan for completing the remedial design
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and remedial action for the Interim Remedial Action described in
the Interim ROD and for attaining and maintaining all
requirements, including Performance Standards, identified in the
Interim ROD and as further delineated in the SOW. The RD/RA Work
Plan must describe in detail the tasks and deliverables Waste
Management will complete during the remedial design and remedial
action phases, and a schedule for completing the tasks and
deliverables in the RD/RA Work Plan.

11. The RD/RA Work Plan shall contain, at a minimum,
the following plans: Design Sampling and Analysis Plan, Field
Investigation Quality Assurance Project Plan, Health and Safety
Plan, Contingency Plan, and a Site Management Plan. The Site
Health and Safety Plan shall conform to the applicable
Occupational Safety and Health Administration and EPA
requirements, including, but not limited to, those found at
54 Fed. Reg. 9294.

12. Upon approval by EPA under this Decree, the RD/RA
Work Plan is incorporated into this Consent Decree as a
requirement of this Consent Decree and shall be an enforceable
part of this Consent Decree. Upon approval of the RD/RA Work
Plan by EPA, Waste Management shall implement the RD/RA Work Plan
according to the schedule in the approved RD/RA Work Plan. Any
violation of the approved RD/RA Work Plan shall be a violation of
this Consent Decree. Unless otherwise directed by EPA, Waste
Management shall not perform further Work at the Site prior to

EPA’'s written approval of the RD/RA Work Plan.
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A. Remedial Design

13. The RD portion of the RD/RA Work Plan shall be
consistent with, and shall provide for implementing the Statement
of Work, and shall comport with EPA’s "Superfund Remedial Design
and Remedial Action Guidance, OSWER Directive 9355.0-4A".

14. Pursuant to the schedules and procedures contained
in the SOW attached as Appendix B to this Consent Decree, Waste
Management shall submit a Preliminary Design and a Pre-
Final/Final Design to EPA for review and approval. The
Preliminary Design submittal shall include, at a minimum, the
following: (1) design criteria; (2) detailed grading and erosion
control plan; (3) results of additional field sampling; (4)
drainage plan; (5) preliminary plans, drawings, and sketches; (6)
required specifications in outline form; and (7) the remaining RA
support plans in outline form. This submission format may be
modified after EPA approval to accommodate phased implementation
of the Work.

15. The Pre-Final/Final Design submittal shall include
plans and specifications ready for procurement and implementation
by Waste Management, and calculations and/or modeling supporting
the design. The Pre-Final/Final Design submittal shall also
include, at a minimum, the following: (1) final plans,
specifications, and supporting calculations; (2) an Operations
and Maintenance Plan; (3) the Construction Quality Assurance Plan
("CQAP"); (4) the Regrading Erosion Control Plan; (5) Well

Abandonment Plan; (6) Monitoring Well Installation Plan; (7) Post
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Construction Monitoring Plan; and (8) Institutional Controls

Plan.

B. Interim Remedial Action

16. The Interim Remedial Action ("RA") portion of the
RD/RA Work Plan shall be developed in accordance with the Interim
‘ROD, and the attached Statement of Work, and shall be consistent
or updated to be consistent with the Final Design as approved by
HEPA. The RA portion of the RD/RA Work Plan shall include
methodologies, plans, and schedules for completion of, at a
minimum, the following: (1) implementation of the CQAP;
(2) identification of and satisfactory compliance with applicable

| permitting requirements; and (3) a schedule for implementing all

Interim Remedial Action tasks identified in the Statement of

Work.

17. Unless otherwise approved by EPA, pursuant to the
schedule contained in the attached Statement of Work, Waste
Management shall notify EPA, in writing, of the name, title, and
qualifications of the prime construction contractor proposed to
be used in carrying out work under this Consent Decree. Waste
Management shall obtain an authorization to proceed regarding the
proposed conétruction contractor from EéA, before the
construction contractor performs any on-site construction work
under this Consent Decree. If, at any time, Waste Management
proposes to change the construction contractor, Waste Management
shall notify EPA and shall obtain an authorization to proceed

from EPA as provided in this paragraph, before the new
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construction contractor performs any work under this Consent
Decree. If EPA disapproves of the selection of any contractor as
the construction céntractor, Waste Management shall submit a list
of contractors that would be acceptable to it to EPA within
thirty (30) days after receipt of EPA’s disapproval of the
contractor previously selected.

18. The Work performed by each Settlor pursuant to
this Consent Decree shall, at a minimum, achieve the applicable
Performance Standards and other criteria specified in the Interim
Record of Decision including, but not limited to, Section 10.1.3
of the Interim ROD, and as further delineated in the Statement of
Work.

19. Notwithstanding any action by EPA in approving
work plans, documents, or other submittals made by the Settlors
under thié Decree, and notwithstanding any action taken by EPA
pursuant to Section X (Access and Institutional Controls),
Section XVIII (Emergency Response), and Paragraph 134 of this
Consent Decree, Waste Management remains fully responsible for
achievement of the Performance Standards in the Interim Record of
Decision and as further delineated in the Statement of Work until
the time EPA certifies that the construction of the Interim
Remedial Action is complete in accordance with faragraph 83.b. of
Section XVII (Certification of Completion). Waste Management
will also be responsible for performing the O&M for the first
three (3) years (or longer period of time to be determined by EPA

and Waste Management in writing pursuant to the criteria
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|specified in Section 4.6.4 of the SOW attached as Appendix B to

Ithis Decree, but in any event not to exceed five (5) years) after

EPA certifies construction of the Interim Remedial Action is

complete to ensure the Performance Standards in the Interim ROD

and as further delineated in the SOW continue to be met between
the time EPA issues its Certification of Completion of the
Interim Remedial Action and the date Waste Management completes
|its OaM obligations under this Decree. After Waste Management
completes its O&M obligations under this Decree, the Tulalip
Tribes will then be responsible for performing the O&M at the

Site in such a manner that the Performance Standards in the

Interim ROD and as further delineated in the SOW continue to be
met, consistent with Section VII (Operation and Maintenance) of
this Decree. Nothing in this Consent Decree, or in EPA’s
approval of the Statement of Work, or in the Remedial
Design/Remedial Action Work Plan, or approval of any other
submission, shall be deemed to constitute a warranty or
representation of any kind by EPA that full performance of the
Remedial Design or Interim Remedial Action will achieve the
Performance Standards set forth in the Interim ROD and in the
Statement of Work. Waste Management’s and the Tulalip Tribes’
compliance with such approved documents does not foreclose EPA
from seeking additional work from either Waste Management or the
Tulalip Tribes, as appropriate, to achieve the applicable
Performance Standards, provided such additional work is within

the scope of the remedy selected in the Interim ROD.
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20. Waste Management shall, prior to any off-Site

shipment of hazardous substances from the Site to an out-of-state
waste management facility, provide written notification to the
appropriate state environmental official in the receiving state
and to EPA’'s RPM of such shipment of hazardous substances.
However, the notification of shipments shall not apply to any
off-Site shipments when the total volume of all shipments from
the Site to the state will not exceed ten (10) cubic yards.

a. The notification shall be in writing, and shall
include the following information, where available: (1) the name
and location of the facility to which the hazardous substances
are to be shipped; (2) the type and quantity of the hazardous
substances to be shipped; (3) the expected schedule for the
shipment of the hazardous substances; and (4) the method of
transportation. Waste Management shall notify the receiving
state of major changes in the shipment plan, such as a decision
to ship the hazardous substances to another facility within the
same state, or to a facility in another state.

b. The identity of the receiving facility and state
will be determined by Waste Management following the award of the
contract for Interim Remedial Action constructidn. Waste
Management shall provide all relevant information, including
information under the categories noted in Paragraph 20.a. above,
on the off-Site shipments as soon as practicable after the award
of the contract and before the hazardous substances are actually

shipped.
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21. Modification of the SOW or Related Work Plans.

a. If EPA determines that modification to the Work
specified in the SOW and/or in Work Plans developed pursuant to
the SOW is necessary to achieve and maintain the Performance
Standards as specified in the Interim ROD and as further
delineated in the SOW, or that modification to the Work specified
fin the SOW and/or Work Plans developed pursuant to the SOW is
necessary to carry out and maintain the effectiveness of the
remedy 'set forth in the Interim ROD, EPA may require that such
modification be incorporated in the SOW and/or such Work Plans.
Provided, however, that a modification may only be required
pursuant to this paragraph to the extent that it is consistent

with the scope of the remedy selected in the Interim ROD.

b. For the purposes of this Consent Decree, the
"gscope of the remedy selected in the Interim ROD" is:
installation of an engineered, low permeability cover over the
On-Source Areas of the landfill which will meet the Performance
Standards set out in the Interim ROD and as further delineated in
the SOW. The On-Source Areas to be covered shall include the
waste that is located within the current perimeter of the
appfoximately 147 acre landfill, and any contaminated soil in the
existing cover material.

c. If a Settlor objects to any modification
determined by EPA to be necessary pursuant to this paragraph, it
may seek dispute resolution pursuant to Section XXIT

(Dispute Resolution), Paragraph 114 (record review). The SOW
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and/or related Work Plans shall be modified in accordance with
final resolution of the dispute.

d. A Settlor shall implement any Work required of it
pursuant to any modifications incorporated in the SOW and/or in
Work Plans developed pursuant to the SOW in accordance with this
paragraph and consistent with the provisions of this Consent
Decree.

e. Nothing in this paragraph shall be construed to
limit EPA’s authority to require performance of further response
actions as provided in this Consent Decree.

VII. OPERATION AND MAINTENANCE

22. Upon receipt of EPA’s written certification of 
completion of construction of the remedy selected in the Interim
ROD, Waste Management shall perform O&M as described in the
approved Operation and Maintenance Work Plan contained in the
Pre-Final/Final Design submittal as part of the RD/RA Work Plan
for three (3) years (or longer period of time to be determined by
EPA and Waste Management in writing pursuant to the criteria
specified in Section 4.6.4 of the SOW attached as Appendix B to
this Decree, but in any event not to exceed five (5) years),
commencing on the date EPA issues its Certification of Completion
of the Interim Remedial Action pursuant to Paragraph 93.b. of
this Decree. Waste Management shall be reimbursed all reasonable
and necessary costs consistent with the O&M Work Plan in the
following manner: a) up to $168,000 per year from the private O&M

trust fund account set up by the Tulalip Tribes and funded by
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settlement proceeds, with disbursements from such trust fund to
occur upon EPA’s written approval, for costs of O&M of the cover
system; and b) if necessary, from $12,500 up to $131,250 per
year, depending upon the type of gas collection system installed
"and using the cost estimates in Table 4A through Table 4G in the
March 1996 Interim ROD for O&M of the gas collection system.
"Nothing in this Consent Decree will require Waste Management to
provide funding for its O&M obligations under this Decree if

funds are unavailable in the private trust account for O&M

lactivities funded by settlement proceeds and set up by the

Tulalip Tribes or if EPA is unable to provide to Waste Management
$168,000 per year for O&M of the cover system (and from $12,500
up to $131,250 per year, as specified in this Paragraph.above,
for O&M of the gas collection system, if necessary). If in any
given year Waste Management does receive $168,000 for O&M of the
cover system (and from $12,500 up to $131,250 per year, as
specified in this Paragraph above, for O&M of the gas collection
system, if necessary), then Waste Management shall be responsible
for all other costs of O&M forlthat year. After Waste Management
has completed its O&M obligations under this Decree, the Tulalip
Tribés shall perform O&M as described in the approved Operation
and Maintenance Plan contained in the Pre-Final/Final Design
submittal as part of the RD/RA Work Plan.

23.a. The Tulalip Tribes shall begin performance of
O&M on the date Waste Management ceases to perform O&M as

specified in Paragraph 22 above, and the Tribes shall continue
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performing O&M for the next twenty-seven (27) years, or a lesser
period if EPA determines in writing either when EPA approves the
final Remedial Design, or at a later time, that O&M activities
are no longer necessary. Upon receipt of settlement funds from
the SDC Defendants, the Tulalip Tribes shall establish an
interest-bearing private trust account in the form specified at
40 C.F.R. § 264.151(a). The Tulalip Tribes shall depcsit all
settlement proceeds it receives from the SDC Defendants pursuant
to the SDC Defendants Consent Decree, anticipated to be
$3,400,000, into this private trust account. The Tulalip Tribes
shall also deposit $1,000,000 into this private trust account in
accordance with the payment terms specified in Paragraph 99 of
this Decree. The $4,400,000 of settlement proceeds placed into
this private trust account, plus all accrued interest, shall be
the initial and preferred source of funds for payment of Waste
Management'’s and the Tulalip Tribes’ reasonable and necessary-
costs of O&M activities specified in the O&M Work Plan.

b. The agreement establishing the private trust
account specified in Paragraph 23.a., above, shall require the
trustee to disburse funds to Waste Management in accordance with
Paragraphs 24 through 27 of this Consent Decree, and to the
Tulalip Tribes in accordance with the following: upon receipt of
an EPA letter approving the Tulalip Tribes’ annual O&M budget,
the trustee shall disburse funds from the private trust fund
account to the Tulalip Tribes on or before January 1lst of each

calendar year in an amount equal to the Tulalip Tribes’ budget
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for reasonable and necessary costs of O&M of the cover system

| (and gas collection system, if necessary) for that calendar year.
{The Tulalip Tribes shall, on or before September 1st of each
calendar year, submit to EPA a detailed budget for reasonable and
necessary O&M activities for the following calendar year. After
government - to-government consultation between EPA and the Tulalip

Tribes, EPA shall approve, approve with modifications, or reject

llthe Tribes’ proposed 0&M budget on or before October 1st of each

calendar year. EPA’'s decision regarding the O&M budget is
subject to the Tulalip Tribes’ ability to invoke the dispute
resolution procedures of Section XXII (Dispute Resolution) this
Consent Decree. If a dispute regarding the Tulalip Tribes’
proposed O&M budget cannot be resolved before January 1lst of any
given year, then the previous year’s O&M budget shall form the
basis of EPA’s authorization for disbursement of funds for O&M
until such time as the dispute is resolved and the current O&M

budget is modified, as necessary. If any funds remain

unobligated by the Tulalip Tribes at the end of any given year

for reasonable and necessary O&M activities, then the Tulalip
Tribes’ budget for O&M for the following calendar year shall be
reduced by the amount of such unobligatéd O&M funds from the
previous calendar year’s O&M budget. If any funds and/or accrued
interest remain in the private trust account upon completion of
all O&M activities, such funds and accrued interest will be
transferred to the EPA Hazardous Substances Superfund within

thirty (30) days from the date EPA certifies in writing to the
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Tulalip Tribes that all O&M activities have been completed at the
Site. Should there be an inadequate amount of funds available in
this private trust fund for the Tulalip Tribes’ O&M activities,
then two (2) years before such remaining O&M funds are estimated
to be depleted, EPA, BIA, and the Tulalip Tribes agree that they
will consult on a government-to-government basis to determine how
to meet any budget shortfall in a way that does not adversely
affect the integrity of the remedy. After such consultation, if
sufficient funds are not available in the private trust account
for the Tulalip Tribes’ continued performance of the required O&M
activities as specified in the O&M Work Plan, then the Tglalip
Tribes’ future O&M obligations under this Consent Decree.shall be
reimbursed by EPA from EPA’s Special Account as set forth in
Paragraph 28 of this Decree. If sufficient funding for a
subsequent full O&M budget year is not available to the Tulalip
Tribes for their continued performance of their O&M obligations
as specified in the O&M Work Plan under this Decree from‘gither
the private trust fund account or from EPA’s Special Account,
then all of the Tulalip Tribes’ O&M obligations under this Decree
shall be suspended until additional funds from either source are
made available to the Tulalip Tribes by EPA. Nothing in this
Consent Decree will require the Tulalip Tribes to provide funding
for its O&M obligations under this Decree. If sufficient
additional funds for required O&M activities specified in the O&M
Work Plan are not provided to the Tulalip Tribes, then EPA will

assure performance of the remaining necessary O&M activities as
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24. Subject to the terms and conditions set forth in
this éonsent Decree, the funds in the private trust fund set up
by the Tulalip Tribes pursuant to Paragraph 23 of this Decree and
funded by settlement funds from the Tulalip Tribes and the SDC
Defendants shall be available for disbursement to Waste

Management for performance of O&M under this Consent Decree

pursuant to this Section. EPA shall send a letter to the trustee
requesting that the trustee disburse such funds from the private
trust fund account to Waste Management in the following manner:
After Waste Management completes performance of 0&M for a period
of one year after the date Waste Management commences 0O&M, and

each year thereafter in which Waste Management performs O&M

|pursuant to this Consent Decree, Waste Management may request in

writing, sixty (60) days after completing each year of O&M, that
EPA send a letter to the trustee requesting that the trustee
disburse up to $168,000 per year for O&M of the cover system and
from $12,500 to $131,250 per year, as specified in Paragraph 22
above, for O&M of the gas collection system (if necessary) from
TULALIP LANDFILL CONSENT DECREE
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the private trust fund. In such yearly submission, Waste
Management shall submit to EPA a certification of the complete
and accurate total of the necessary and reasonable costs of O&M
incurred by Waste Management pursuant to this Consent Decree.
Waste Management’s certification shall contain the following
statement signed by the chief financial officer of Waste
Management :
To the best of my knowledge, after thorough investigation
and review of Waste Management’'s detailed cost documentation
for performance of Operation and Maintenance taken under
this Consent Decree, I certify that the information
contained in or accompanying this submittal is true,
accurate, and complete. I am aware that there are
significant penalties for submitting false information,
including the possibility of fine and imprisonment for .
knowing violations. ’

25. Waste Management’s submittal of the certification
of costs pursuant to Paragraph 24 shall include a copy of the
billing invoice(s) or statement(s) of Waste Management or its O&M
contractor, if any, reflecting the accurate and complete total of
the reasonable and necessary costs of O&M as certified in
Paragraph 24 showing costs incurred for the O&M during the past
year. Waste Management shall submit its certification of costs
and supporting documentation to EPA at the following address:

Loren McPhillips

Remedial Project Manager

U.S. Environmental Protection Agency, Region 10

Mail Stop ECL-115

1200 Sixth Avenue

Seattle, WA 98101.

A copy of the certification and supporting documentation should
also be sent to:
TULALIP LANDFILL CONSENT DECREE
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Joe Penwell

U.S. Environmental Protection Agency, Region 10

Mail Stop OMP-146

1200 Sixth Avenue

Seattle, WA 98101.
Within sixty (60) days of EPA’s receipt of Waste Management'’s
certifications and the supporting documentation required by this
i
Paragraph, EPA shall request in writing that the trustee disburse
"from the private trust fund to Waste Management the certified
total costs of O&M incurred by Waste Management in any given one
year period, up to $168,000 per year for O&M of the cover system
and from $12,500 to $131,250 per year, as specified in Paragraph
22 above, for O&M of the gas collection system (if necessary).

Waste Management shall provide EPA and the trustee with the

information necessary to ensure proper payment from the private

trust fund to Waste Management as provided in this Paragraph.
Such information shall include the name and address of the payee.
Waste Management waives all rights to dispute EPA’s or the
trustee’s determination of the amount of funds within the private
trust fund.

26. Waste Management’s submittal of the certification
|of costs pursuant to Paragraph 24 above, shall not include costs
incurred by Waste Management for activities taken at or in
relation to the Site by Waste Management for: 1) activities which
are not components of the O&M Work Plan; 2) fees or taxes of any
kind paid by Waste Management or its contractors or
subcontractors to the Tulalip Tribes; 3) Remedial Investigations

or Feasibility Studies; 4) Remedial Design; 5) project
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management; 6) activities or expenses by Waste Management or its
contractors or subcontractors relating to any de minimis
settlements; 7) legal bills or legal costs associated with Waste
Management'’s pursuit of other person(s) which might relate in any
way to the Site; 8) any costs Waste Management incurs pursuant to
the AOC for RI/FS to which Waste Management is a signatory; and
9) any costs Waste Management incurs pursuant to Sections X (for
costs associated with implementation of institutional controls or
attorneys fees and legal costs associated with access or
institutional controls), XVIII, or Paragraphs 129, 130, and 134
of Section XXIV of this Decree.

27. Disbursement of funds under Paragraph 25 of. this
Consent Decree will terminate without reservation (i) upon EPA'S
assumption of performance of any portion of the O&M that Waste
Management had agreed to perform where such assumption of Work is
not challenged by Waste Management or, if challenged; is upheld
in the Dispute Resolution procedures of this Consent Decree; or
(ii) where EPA has issued a Stop Work Order and EPA has taken
over O&M activities pursuant to Paragraph 134 of this Decree; or
(iii) upon EPA’s determination that Waste Management submitted a
false, inaccurate, incomplete, or misleading certification or
documentation, or that Waste Management failed to submit the
certification or documentation, as required pursuant to

Paragraph 24 of this Consent Decree.
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B. PAYMENTS FROM EPA'S SPECIAL ACCOUNT FOR O&M TO THE
TULALIP TRIBES

28. If settlement proceeds are unavailable for
placement into the Tulalip Tribes’ private trust account
referenced in Paragraph 23 above, and subject to the terms and
lconditions set forth in this Consent Decree, EPA agrees to make
available the funds in the Tulalip Landfill Special Account for

disbursement to the Tulalip Tribes for performance of O&M under

this Consent Decree pursuant to this Section after the O&M

obligations of Waste Management under this Decree have been
completed by Waste Management. EPA shall disburse such funds
from the Tulalip Landfill Special Account to the Tulalip Tribes
in the following manner: After the Tulalip Tribes complete

performance of O&M for a period of three (3) months after the

date the Tulalip Tribes commences O&M, and each three (3) month
period thereafter in which the Tulalip Tribes performs O&M
pursuant to this Consent Decree, the Tulalip Tribes may request,
ten (10) days after completing each three-month period of O&M,
that EPA disburse up to the amount of necessary and reasonable
costs of performing O&M activities specified in the 0O&M Work
Plan, from the EPA Tulalip Landfill Special Account. In every
three month submission, the Tulalip Tribes shall submit to EPA a
certification of the complete and accurate total of the necessary
and reasonable costs of 0O&M incurred by the Tulalip Tribes

pursuant to this Consent Decree. The Tulalip Tribes’
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certification shall contain the following statement signed by a

responsible tribal officer of the Tulalip Tribes:
To the best of my knowledge, after thorough investigation
and review of the Tulalip Tribes’s detailed cost
documentation for performance of Operation and Maintenance
taken under this Consent Decree, I certify that the
information contained in or accompanying this submittal is
true, accurate, and complete. I am aware that there are
significant penalties for submitting false information,
including the possibility of fine and imprisonment for
knowing violations.

29. The Tulalip Tribes’ submittal of the certification
of costs pursuant to Paragraph 28 shall include a copy of the
billing invoice(s) or statement(s) of the Tulalip Tribes’ O&M
contractor reflecting the accurate and complete total of the
reasonable and necessary costs of O&M as certified in
Paragraph 28 showing costs incurred for the O&M during the past
three months. At the end of each calendar year, the Tulalip
Tribes shall submit a projected O&M budget for the following
year. This budget shall form the basis for the disbursements for
that year. The Tulalip Tribes shall submit its certification of
costs, yearly budget, and supporting documentation to EPA at the
following address:

Loren McPhillips

Remedial Project Manager

U.S. Environmental Protection Agency, Region 10

Mail Stop ECL-115

1200 Sixth Avenue

Seattle, WA 98101.

A copy of the certification, budget, and supporting documentation

should also be sent to:
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Joe Penwell

U.S. Environmental Protection Agency, Region 10

Mail Stop OMP-146

1200 Sixth Avenue

Seattle, WA 98101.

Within sixty (60) days of EPA’'s receipt of the Tulalip Tribes’
certifications, budget, and the supporting documentation required
by this Paragraph, EPA shall disburse from the EPA Tulalip
Landfill Special Account to the Tulalip Tribes the reasonable and
necessary costs of performing O&M for that preceding calendar
quarter. The Tulalip Tribes shall provide EPA with the
information necessary to ensure proper payment from EPA’s Tulalip
Landfill Special Account to the Tulalip Tribes as provided in
this Paragraph. Such information shall include the name and
address of the payee. The Tulalip Tribes waive all rights to
dispute EPA’'s determination of the amount of funds within the EPA
Tulalip Landfill Special Account.

30. The Tulalip Tribes’ submittal of the certification
of costs pursuant to Paragraph 28 above, shall not include costs
incurred by the Tulalip Tribes for activities taken at or in
relation to the Site by the Tulalip Tribes for: 1) activities
which are not components of the O&M Work Plan; 2) Remedial
Investigations or Feasibility Studies; 35 activities or expenses
by the Tulalip Tribes or its contractors or subcontractors
relating to any de minimis settlements; 4) legal bills or legal
costs associated with the Tulalip Tribes’ pursuit of other

person(s) which might relate in any way to the Site; and 5) any

costs the Tulalip Tribes incur pursuant to Section X (for costs
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associated with implementation of institutional controls or
attorneys fees and legal costs associated with access or
institutional controls), Section XVIII, or Paragraphs 129, 130,
and 134 of Section XXIV of this Decree.

31. The United States’ obligation to disburse funds
under Paragraph 29 of this Consent Decree will terminate without
reservation with respect to all subsequent O&M cocsts of the
Tulalip Tribes (i) upon EPA’s assumption of performance of any
portion of the O&M that the Tulalip Tribes had agreed to perform
where such assumption of Work is not challenged by the Tulalip
Tribes or, if challenged, is upheld in the Dispute Resolution
procedures of this Consent Decree; or (ii) where EPA has issued a
Stop Work Order and EPA has taken over O&M activities pursuant to
Paragraph 134 of this Decree; (iii) upon EPA’s determination that
the Tulalip Tribes submitted a false, inaccurate, incomplete, or
misleading certification or documentation, or that the Tulalip
Tribes failed to submit the certification or documentation, as
required pursuant to Paragraph 28 of this Consent Decree; or (iv)
upon EPA’s obligation to assume performance of the necessary O&M
activities pursuant to Parayraph 23 of this Consent Decree.

32. After completion of all disbursements required
pursuant to Paragraphs 25 or 29 of this Consent Decree, if any
funds remain in the EPA Tulalip Landfill Special Account, EPA may
cause all or any portion of such funds to revert to the EPA
Hazardous Substance Superfund. Such reversion of funds to the

EPA Hazardous Substance Superfund shall not be subject to
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challenge by any Settlor pursuant to the dispute resolution
procedures set forth in Section XXII (Dispute Resolution) of this
Consent Decree or before any tribunal.

VIIT. REMEDY REVIEW

33, Periodic Review. EPA will conduct reviews of

whether the Interim Remedial Action is protective of human health
and the environment at least every five (5) years as required by
Section 121(c) of CERCLA, 42 U.S.C. § 9621 (c), and any applicable
regulations. |

34. EPA Selection of Further Response Actions. If EPA
determines, at any time, that the Interim Remedial Action is not
protective of human health and the environment, EPA may select
further response actions for the Site in accordance with the
requirements of CERCLA and the NCP. Such further response
actions for the On-Source Areas of the Site shall be performed
and funded in accordance with Paragraph 36 of this Consent
Decree. Except as otherwise provided in Paragraph 37 for Waste
Management or except as otherwise provided in Paragraphs 36 and
38 for the Tulalip Tribes, neither Waste Management nor the
Tulalip Tribes, nor their Related Entities, shall be responsible
for funding further response actions for the On-Source Areas of
the Site. The SDC Defendants and their Related Entities shall
not be responsible for funding further response actions for the
On-Source Areas of the Site.

35. Opportunity To Comment. Waste Management and the

Tulalip Tribes and, if required by Sections 113 (k) (2) or 117 of
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CERCLA, 42 U.S.C. §§ 9613(k) (2) or 9617, the public, will be

provided with an opportunity to comment on any further response
actions proposed by EPA as a result of the review conducted
pursuant to Section 121(c) of CERCLA, 42 U.S.C. § 9621(c), and to
submit written comments for the record during the comment period.

36. Obligation To Perform or Fund Further Response
Actions. If EPA selects such further response actions to address
failure of the selected Interim Remedial Action for the On-Source
Areas of the Site, such further response actioné shall be funded
as follows:

a. The first $250,000 of response costs incurred
shall be the responsibility of The Tulalip Tribes. The Tulalip
Tribes shall, within thirty (30) days from the date of entry of
this Consent Decree, establish an irrevocable standby letter of
crediﬁ for the first $250,000 of further response costs
associated with the failure of the selected Interim Remedial
Action. The Tulalip Tribes shall notify EPA in writing of the
name of the financial institution the Tribes have chosen to
establish the letter of credit, and the Tribes shall notify EPA
in writing within thirty (30) days of any change by the Tribe to
a new financial institution issuing this letter of credit. This
letter of credit must be in the form specified at 40 C.F.R.

§ 264.151(d), and must remain available for a period of thirty
(30) years, unless EPA in writing hotifies the Tulalip Tribes

otherwise.
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b. The next $3,000,000 of response costs incurred
shall be the responsibility of EPA.

c. The next $1,750,000 of response costs incurred
shall be the responsibility of the Monsanto Company, University
of Washington, Lockheed Ship Building, Port of Seattle, Sears &
Roebuck, Quemetco, Inc., and the City of Mercer Island,
Washington.

d. Any further response costs incurred above
$5,000;000 shall be the responsibility of the Settling Federal
Agencies.

e. The EPA Region 10 Regional Administrator shall
notify the Tulalip Tribes and the financial institution the
Tribes have chosen to establish the irrevocable standby letter of
credit in writing if and when the Tribes’ obligation to pay has
become due and payable. ‘Within thirty (30) days of receipt 6f
EPA’'s written notice, the Tribes’ selected financial institution
shall send all or a portion (as specified by EPA in its written
notice) of the $250,000 payment required of the Tulalip Tribes by
this Paragraph, to the United States in accordance with the
payment procedures specified in Paragraph 100 of this Consent
Decree. The Tulalip Tribes shall be responsible for payment of
Interest on any, overdue payments required by this Paragraph in
accordance with Paragraph 101 of this Consent Decree. Any
failure to make payments under this Paragraph shall be a

violation of this Consent Decree.
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£. "Failure of the selected Interim Remedial Action"
as that term is used in Paragraph 36 herein shall mean that EPA
has made a written determination that the cover system
constructed by Waste Management and the O&M performed by Waste
Management and/or the Tulalip Tribes has not effectively provided
long-term minimization of migration of liquids through the
landfill such that further response action is necessary in order
to protect human health or the environment. The necessity for
further response action shall be determined by EPA after the
performance of a written, streamlined risk assessment consistent
with EPA’'s policies and procedures on presumptive remedies for
CERCLA municipal landfill sites. It may rely upon information
already contained in the August 1995 Tulalip Landfill Risk
Assessment for Interim Remedial Action, including the
contaminants of concern, the relevant receptors and media,
toxicity evaluations, and other relevant information. The
assessment will incorporate monitoring data collected during
operation and maintenance of the cap as specified in the Interim
ROD and any post-construction care documents approved by EPA. If
leachate seeps of concern continue after the cover system has
been certified complete and the cover system was constructed in
accordance with the Performance Standards in the Interim ROD and
as further delineated in the SOW, EPA will consider the following
factors in order to determine whether further response actions

are necessary:
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(1) the number and magnitude of exceedances over
relevant standards for each contaminant of
concern over time;

(2) the number of contaminants in exceedance of
environmental-standards and criteria;

(3) the number of and/or flow rates of leachate
seeps over time; and

(4) the costs and benefits of additional remedial

action.

37. Waste Management, and not the Tulalip Tribes, EPA,
nor the United States, shall be responsible for costs of further
response actions under Paragraph 36 of this Decree to the extent
that the Tribes, EPA, and the United States can establish, at any
time within three (3) years (or longer period of time to be
determined by EPA and Waste Management in writing pursuant to the
criteria specified in Section 4.6.4 or the SOW attached as
Appendix B to this Decree, but in any event not to exceed five
(5) years) from the date Waste Management received EPA’'s written
certification of completion of the cover system, that such
further response costs are incurred as a result of a failure by
iWaste Management to:
| a. perform the Work as specified in

this Decree, including the SOW
developed hereto, and as specified

in the Interim ROD; or,
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b. comply with work plans and other

plans, standards, and

specifications set forth in this

Decree, including Performance

Standards identified in the Interim

ROD and as further delineated in

the SOW, the O&M Plan, and the

Construction Quality Assurance

Plan.
The Parties agree that Waste Management will not be liable for
further response actions for failure to properly construct the
cover system or for failure to comply with work plans, standards
and specifications at any time after three (3) years (or longer
period of time to be determined by EPA and Waste Management in
writing pursuant to the criteria specified in Section 4.6.4 of
the SOW attached as Appendix B to this Decree, but in -any event
not to exceed five (5) years) from the date EPA certified that
construction of the cover system has been completed.

38. The Tulalip Tribes, and not Waste Management, EPA,
nor the United States, shall be responsible for costs of further
response actions under Paragraph 36 of this Decree to the extent
that Waste Management, EPA, and the United States can establish,
at any time, that such further response costs are incurred as a
result of a failure by the Tulalip Tribes to comply with the
Operations and Maintenance Plan and/or the land use plan

according to the Interim ROD entitled "Routine Use of Tulalip
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('Big Flats’) Landfill" document developed pursuant to

Paragraph 48 of Section X (Access and Institutional Controls) of
this Decree; provided, however, that the Tulalip Tribes shall not
be responsible for costs of further response actions under
Paragraph 36 of this Decree if the failure to perform O&M or the
"failure to comply with the Operation and Maintenance Plan under
"this Decree results from a lack of funding under Section VII

(Operation and Maintenance) of this Decree.

39. Except as specified in Paragraph 37 of this

Decree, Waste Management or its Related Entities shall have no
obligation to perform or fund further response actions to address
failure of the selected Interim Remedial Action as specified in
Paragraph 36 of this Decree. In addition, Waste Management and
its Related Entities shall have no obligation to perform or fund
further response actions to address releases or threatened
releases of hazardous substances from the Off-Source Areas of the
|Site.

IX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

| 40. Each Settlor shall use quality assurance, quality
control, and chain-of-custody procedures for all treatability,
design, compliance, and monitoring samplés in accordance with
"EPA Requirements for Quality Assurance Pfoject Plans for
Environmental Data Operation" (EPA QA/R5); "Preparing Perfect
Project Plans" (EPA/600/9-88/087), and subsequent amendments to
such guidelines upon notification by EPA to each Settlor of such

amendment. Amended guidelines shall apply only to procedures
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conducted after such notification. Prior to the commencement of
any monitoring project under this Consent Decree, each Settlor,
as appropriate, shall submit to EPA for approval, a Quality
Assurance Project Plan ("QAPP") that is consistent with the SOW,
the NCP, and applicable guidance documents. If relevant to the
proceeding, the Parties agree that validated sampling data
generated in accordance with the QAPP(s) and reviewed and
approved by EPA shall be admissible as evidence, without
objection, in any proceeding under this Decree. Each Settlor, as
appropriate, shall ensure that EPA personnel and their authorized
representatives are allowed access at reasonable times to all
laboratories utilized by that Settlor in implementing this
Consent Decree. In addition, each Settlor shall ensure that such
laboratories shall analyze all samples submitted by EPA pursuant
to the QAPP for quality assurance monitoring. Each Settlor shall
ensure that the laboratories it utilizes for the analysis of
samples taken pursuant to this Decree perform all analyses
according to accepted EPA methods. As necessary, each Settlor
shall use accepted EPA methods which are documented in the
"Contract Lab Program Statement of Work for Inorganic Analysis"
and the "Contract Lab Program Statement of Work for Organic
Analysis", dated February 1988, and any amendments made thereto
during the course of the implementation of this Consent Decree.
Each Settlor shall ensure that all laboratories it uses for
analysis of samples taken pursuant to this Consent Decree

participate in an EPA or EPA-equivalent QA/QC program. Each
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1 {ISettlor shall ensure that all field methodologies utilized by it

2 ||in collecting samples for subsequent analysis pursuant to this
3 ||Consent Decree will be conducted in accordance with the

4 ||procedures set forth in the QAPP approved by EPA.

5 41. Upon request, each Settlor shall allow split or
6 ||duplicate samples to be taken by EPA or its authorized

7 || representatives. Each Settlor shall notify EPA not less than

8 ||fourteen (14) days in advance of any sample collection activity

9 by it unless shorter notice is agreed to by EPA. 1In addition,

10 {{EPA shall have the right to take any additional samples that EPA
11 ||deems necessary. Upon request, EPA shall allow a Settlor to take
12 ||split or duplicate samples of any samples it takes as part of

13 ||[EPA’'s oversight of that Settlor’s implementation of the Work.

14 42, Each Settlor shall submit to EPA copies of the

15 |{results of all sampling and/or tests or other data obtained or
16 ||generated by or on behalf of that Settlor with respect to the

17 ||Site (as specified in the SOW and associated Work Plans) and/or
18 ||the implementation of this Consent Decree unless EPA agrees

19 jjotherwise.

20 | 43. Notwithstanding any provision of this Consent

21 ||Decree, the United States hereby retains all of its information
22 |lgathering and inspection authorities and rights, including

23 |[lenforcement actions related thereto, under CERCLA, RCRA, and any
24 ||other applicable statutes or regulations.

25

26

27

TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION
28 || PAGE 56




10
11
12
13
14
o.
16
17
18
19
20
21
22
23
24
25

26

28

X. ACCESS AND INSTITUTIONAL CONTROLS

44. Commencing upon the date of lodging of this
Consent Decree, Waste Management and the Tulalip Tribes and BIA,
as appropriate, agree to provide the United States and their
representatives, including EPA and its contractors, access at all
reasonable times to the Site and any other property to which
access is required for the implementation of this Consent Decree,
to the extent access to the property is controlled by Waste

Management, BIA, or the Tulalip Tribes, for the purposes of

Iconducting any activity related to this Consent Decree,

including, but not limited to:
a. Monitoring the Work;

b. Verifying any data or information submitted to the
United States;

c. Conducting investigations relating to
contamination at or near the Site;

d. Obtaining samples;

e. Assessing the need for, planning, or implementing
additional response actions at or near the Site;

£. Inspecting and copying records, operating logs,
contracts, or other documents maintained or
generated by Waste Management or the Tulalip
Tribes or their agents, consistent with Section
XXVII; and

g. Assessing Waste Management’s and the Tulalip
Tribes’ compliance with this Consent Decree.

45. To the extent that the Site or any other property
to which access is required for the implementation of this
Consent Decree is owned or controlled by a person other than

Waste Management or the Tulalip Tribes, Waste Management or the
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Tulalip Tribes, as appropriate, shall use its best efforts to
secure from such person access for Waste Management or the
Tulalip Tribes, as well as for the United States and their
representatives, including, but not limited to, their
contractors, as necessary for that Settlor to effectuate this
Consent Decree. For purposes of this paragraph "best efforts"

includes the payment of reasonable sums of money in consideration

of access not to exceed the fair market value of the access

rights taken. No payments for access shall be required to be
made to a person who owns such property who is also a potentially
responsible party at the Tulalip Landfill Site. If any access
required to complete the Work is not obtained within forty-five
(45) days of the date of lodging of this Consent Decree, or
within forty-five (45) days of the date EPA notifies a Settlor,
in writing, that additional access beyond that previously secured
is necessary, that Settlor shall promptly notify the United
States, in writing, and shall include in that notification a
summary of the steps that Settlor has taken to éttempt to obtain
access. The United States may, as it deems appropriate, assist
that Settlor in obtaining access.

46.a. The Tulalip Tribes and the BIA, to the extent
that BIA has the authority to do so, hereby grant Waste
Management and its authorized representatives the right to enter
upon the respective portions of the Site that are located on
lands held in trust by the United States for the benefit of the

Tulalip Tribes of Washington or the Tulalip Section 17
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Corporation. Such right shall be deemed a non-exclusive license
to Waste Management and shall be limited to all access necessary
to perform activities required under this Consent Decree and
shall not be revocable for the duration of Waste Management’s
activities required under this Decree.

b. The Tulalip Tribes hereby grant Waste Management
and its authorized representatives a non-exclusive license of
such rights as the Tulalip Tribes possesses for ingress and
egress to the Site across adjacent property as derived from the
following documents: (1) Right of Entry agreement between the
State of Washington and the Tulalip Section 17 Corporation dated
September 1, 1970; (2) Stipulated and Agreed Order Adjudicating
Private Use of Necessity entered by the Snohomish County Superior
Court, in Cause No. 108571, dated November 30, 1971; (3) Private
Roadway and Crossing Agreement between Burlington Northern Inc.

and the Tulalip Tribes dated August 16, 1971; (4) the Agreement

between Edwin W. Hayes and the Tulalip Tribes of Washington dated .

November 4, 1971; and (5) any other documents granting the
Tulalip Tribes or the Tulalip Section 17 Corporation access to
the Site across adjacent property; collectively "the Access
Documents." The Tulalip Tribes make no representation or
warranty regarding the adequacy or effect of the access granted
herein as sufficient for performing the activities required under
this Decree. Such rights given to Waste Management under this
subparagraph shall be limited to all access necessary to perform

activities required under this Consent Decree and shall not be
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fevocable for the duration of Waste Management’s activities
required under this Decree.

c. Waste Management shall comply with any and all
terms and conditions of the Access Documents unless otherwise
directed by EPA and shall take reasonable care during performance
of the work required under this Decree to avoid unnecessary
impairment of rights of access to the Site of the Tulalip Tribes.

d. Nothing herein shall limit the right or ability of
Waste ‘Management to obtain from adjacent property owners separate

H ]
rights ‘of access supplemental to or in lieu of rights granted

|herein by the Tulalip Tribes. The Tulalip Tribes agree to

provide assistance to Waste Management in obtaining additional
access to the Site or to adjoining properties that is necessary
to carry out any of the activities of Waste Management pursuant
to this Decree, including but not limited to making written
request for necessary consents or approval required under the
Access Documents. Waste Management agrees that the obligation to
provide such assistance does not obligate the Tulalip Tribes to
provide compensation, incur liability or undertake litigation to
acquire additional access on behalf of Waste Management. Waste
Management retains the right to recover compensation from the
Tulalip Tribes for any additional access rights that are
requested by and conveyed to the Tulalip Tribes.

| e. The Tulalip Tribes shall be provided a reasonable
opportunity to review any proposed access improvements to be

installed by Waste Management that are required under the Access
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Documents. Roadway improvements necessary for access will be
constructed at Waste Management'’s expense. The Tulalip Tribes
agree that they shall be responsible for all costs of additional
improvements requested by the Tulalip Tribes to the extent such
additional improvements are beyond what would otherwise be
reqﬁired under the Access Documents or this Consent Decree.

f. The Tulalip Tribes and the BIA expressly reserve
full rights of access to the Site as such rights currently exist,
provided, however, that the Tulalip Tribes and the BIA shall not,
in the exercise of their property rights or rights of access to
the Site interfere with or impede Waste Management’s access to
the Site or adjacent property or activities in performance of. the
Work required under this Decree, except as required by 1)
applicable federal statute, regulation or permit, 2) EPA
directive or order, or 3) court order. The Tulalip Tribes and
cthe BIA shall comply with all approved Work Plans as those plans
pertain to Site access including, but not limited to, the Health
and Safety Plan. Any subsequent grants of access to the Site or
under the Access Documents by the Tulalip Tribes or the BIA or
other conveyance of property rights affecting access to the Site
to third parties shall be expressly subject to and subordinate to
access rights granted to Waste Management herein for the duration
of this Decree.

g. For purposes of Waste Management'’s indemnification
rights against the Tulalip Tribes pursuant to Paragraph 103 (b) of

Section XX herein, the Tulalip Tribes and EPA agree as follows;
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1 |[|however, nothing in this subparagraph prevents Waste Management

2 ||[from asserting that any action may qualify as a Force Majeure

3 ||event pursuant to Section XXI (Force Majeure) of this Decree:

4 " (1) With respect to the Tulalip Tribes’

5 obligation to grant access pursuant to subparagraphs

6 46.a. and 46.b. herein, the Tulalip Tribes and EPA

7 agree that any inabiiity of Waste Management to use

8 such access for performance of the Work that arises due
9 I Y to circumstances beyond the control of the Tulalip
10 Tribes shall constitute a Force Majeure event. If the
11 inability of Waste Management to use such access arises
12 from the Tulalip Tribes’ negligent or wrongful action,
13 the Tulalip Tribes agree that the limited waiver of
14 ' sovereign immunity set forth in Paragraph 1.c. of
15 Section II (Jurisdiction) of this Decree shall, subject
16 {f to the limitations therein, apply to any claim of
17 damages which Waste Management can establish occurred
18 as a direct result of such negligent or wrongful

19 action.
20 " (2) With respect to the Tulalip Tribes’
21 obligation to assist in obtainihg additional access
22 pursuant to subparagraph 46.d. of this Decree, the
23 Tulalip Tribes and EPA agree that any failﬁre by the

24 Tulalip Tribes to assist in obtaining such additional
25 access required by Waste Management for performance of
26 : the Work that arises due to circumstances beyond the

27 || TULALIP LANDFILL CONSENT DECREE
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control of the Tulalip Tribes shall constitute a Force
Majeure event. If the failure to assist in obtaining
such additional access arises from the Tulalip Tribes’
negligent or wrongful action, the Tulalip Tribes agree
that the limited waiver of sovereign immunity set forth
in Paragraph 1.c. of Section II (Jurisdiction) herein
shall, subject to the limitations therein, apply to any
claim of damages which Waste Management can establish
occurred as a direct result of such negligent or
wrongful action.

(3) With respect to the Tulalip Tribes’
obligation not to interfere with or impede Waste
Management’s access to the Site or adjacent property or
Waste Management’s activities in performance of the
Work pursuant to subparagraph 46.f. of this Decree, the
Tulalip Tribes and EPA agree that any delay resulting
from the Tulalip Tribes’ breach of this obligation due
to circumstances beyond the control of the Tulalip
Tribes shall constitute a Force Majeure event. If the
breach of this obligation is due to the Tulalip Tribes’
negligent or wrongful action, the Tulalip Tribes agree
that the limited waiver of sovereign immunity set forth
in Paragraph 1l.c. of Section II (Jurisdiction) herein
shall, subject to the limitations therein, apply to any

claim of damages which Waste Management can establish
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1 occurred as a direct result of such negligent or

2 wrongful action.

3 (4) With respect to Waste Management’s obligations
4 under Section XVIII (Emergency Response) of this

5 Decree, the Tulalip Tribes and EPA agree that any delay
6 in the implementation of the Work resulting from an

7 emergency situation under Section XVIII due to

8 circumstances beyond the control of the Settling

9 ' Parties shall constitute a Force Majeure event. If the
10 emergency situation under Section XVIII is the direct
11 result of the Tulalip Tribes’ negligent or.wrongful
12 action, the Tulalip Tribes agree that the limited
13 waiver of sovereign immunity set forth in Paragraph
14 l.c. of Section II (Jurisdiction) herein shall, subject
15 to the limitations therein, apply to any claim of
16 damages which Waste Management can establish occurred
17 as a direct result of such negligent or wrongful
18 action.
19 47. Notwithstanding any provision of this Consent
20 ||Decree, the United States retains all of its access authorities
21 {land rights, including enforcement authorities related thereto,
22 {junder CERCLA, RCRA, and any other applicable statute or
23 ||regulations.
24 48. When design and construction of the Interim

25 [[Remedial Action selected in the Interim ROD are complete, EPA and
26 ||the Tulalip Tribes shall develop and approve a land use plan
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according to the Interim ROD entitled "Routine Use of Tulalip
(‘Big Flats’) Landfill," the purpose of which shall be to
identify future uses of the Site that are compatible with the
continued integrity of the cover system and protective of the
Off-Soﬁrce Areas of the Site. Waste Management will be provided
an opportunity to comment on the draft final version of this
document. This document shall not impair either Waste
Management’s or the Tulalip Tribes’ abilities to properly perform
O&M in accordance with the 0O&M Work Plan developed pursuant to
this Decree. This document shall be finalized and approved by
EPA and the Tulalip Tribes no later than 365 days from the date
EPA issues its Certification of Completion of Interim Remedial
Action to Waste Management pursuant to Paragraph 93.b. of this
Decree. The "Routine Use of Tulalip (’Big Flats’) Landfill"
document shall, at a minimum, delineate routine Site uses that
may occur on the surface of the landfill cover and uses that
shall not occur, in accordance with the land use restrictions
established in the Interim ROD. Any land use and ground water
use restrictions will be imposed on all necessary portions of
propertybthat comprises the Site as covenants running with the
land for the purpose of protecting human health and the
environment by protecting in perpetuity the Interim Remedial
Action and other response actions taken at the Site under this
Decree. The land use and ground water use restrictions shall be
created by the Tulalip Tribes as covenants running with the land

no later than 120 days from the date the "Routine Use of Tulalip
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('Big Flats’) Landfill" document has been finalized by EPA and
the Tulalip Tribes. Such restrictions may include, but will not

necessarily be limited to, items such as preserving existing

|| access roadways to the landfill, maintenance of an "environmental

buffer zone" which will be created on the surface of the landfill
cover, and signage at the Site which summarizes the activities
which may occur on the landfill cover as well as restrictions on
use of the landfill cover and the location of the "environmental
buffer: zone."
XI. REPORTING REQUIREMENTS

49. In addition to any other requirement of this
Consent Decree, Waste Management shall submit to EPA the number
of copies of written monthly progress reports as specified in the
SOW and associated Work Plans that: (a) describe the actions
which have been taken toward achieving compliance with this
Consent Decree during the previous month; (b) include a summary
of all results of sampling and tests and all other data received
or generated by Waste Management or its contractors or agents in
the previous month; (c) identify all Work Plans, plans, and other
deliverables required by this Consent Decree completed and
submitted during the previous month; (d) describe all actions,
including, but not limited to, data collection and implementation
of Work Plans, which are scheduled for the next sixty (60) days
and provide other information relating to the progress of
construction, including, but not limited to, critical path

diagrams, Gantt charts, and/or Pert charts; (e) include
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information regarding percentage of completion, unresolved
delays, encountered or anticipated, that may affect the future
schedule for implementation of the Work, and a description of
efforts made to mitigate those delays or anticipated delays; (f)
include any modifications to the Work Plans or other schedules
that Waste Management has proposed to EPA or that have been
approved by EPA; and (9g) describe all activities undertaken in
support of the Community Relations Plan during the previous month
and those to be undertaken in the next sixty (60) days. Waste
Management shall submit these progress reports to EPA by the
tenth day of every month following the lodging of.this Consent
Decree until EPA notifies the Waste Management pursuant to
Paragraph 93.b. of Section XVII (Certification of Completion).
If requested by EPA, Waste Management shall also provide
briefings for EPA to discuss the progress of the Work.

50. Waste Management shall notify EPA of any change-in
the schedule described in the monthly progress report for the
performance of any activity, including, but not limited to, data
collection and implementation of Work Plans, no later than seven
(7) days prior to the performance of the activity.

51. Upon the occurrence of any event during
performance of'the Work that Waste Management is required to
report pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603, or
Section 304 of the Emergency Planning and Community Right-to-Know
Act (EPCRA), 42 U.S.C. § 11004, Waste Management shall, within

twenty-four (24) hours of the onset of such event, orally notify
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the EPA Project Coordinator or the Alternate EPA Project
Coordinator (in the event of the unavailability of the EPA
Projéct Coordinator), or, in the event that neither the EPA
Project Coordinator or Alternate EPA Project Coordinator is
available, the Emergency Response and Site Cleanup Unit, Region
10, United States Environmental Protection Agency. These
reporting requirements are in addition to the reporting required
by CERCLA Section 103 or EPCRA Section 304.

52. Within twenty (20) days of the onset of such an
event, Waste Management shall furnish to Plaintiff a written
report, signed by Waste Management’s Project Manager, setting

forth the events which occurred and the measures taken, and to be

taken, in response thereto. Within thirty (30) days of the

conclusion of such an event, Waste Management shall submit a
report setting forth all actions taken in response thereto.

53. Waste Management shall submit copies of all plans,
reports, and data required by and in accordance with the SOW, the
Remedial Design/Remedial Action Work Plan, the O&M Work Plan, or
any other approved plans to EPA in accordance with the schedules
set forth in such plans.

54. ©Unless otherwise specified by EPA; commencing on
the date which is three (3) years (or longer period of time to be
determined by EPA and Waste Management in writing pursuant to the
criteria specified in Section 4.6.4 of the SOW attached as
Appendix B to this Decree, but in any event not to exceed five

(5) years) after EPA’'s issuance of its Certification of
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Completion of the Interim Remedial Action as specified in Section
XVII of this Decree, the Tulalip Tribes shall submit quarterly
progress reports documenting activities the Tulalip Tribes have
taken in the past three months, and anticipated actions it will
take in the next three months, regarding its performance of the
O&M in compliance with the O&M Work Plan. If the Tulalip Tribes
conduct O&M activities using settlement funds from the Tribes’
private trust account pursuant to Paragraph 23 of this Decree,
then the Tribes shall submit semi-annual progress reports under
this Paragraph.

55. All reports and other documents submitted by a
Settlor to EPA (other than the monthly progress reports required
of Waste Management) which purport to document a Settlor’s
compliance with the terms of this Consent Decree shall be signed
by an authorized representative of the submitting Settlor.

XII. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

56. After review of any plan, report, or other item
which is required to be submitted for approval pursuant to this
Consent Decree, EPA, after reasonable opportunity for review,
shall: (a) approve, in whole or in part, the submission; (b)
approve the submission upon specified conditions; (c¢) modify the
submission to cure the deficiencies; (d) disapprove, in whole or
in part, the submission, directing'that the submitting Settlor
modify the submission; or (e) any combination of the above;
however, EPA shall not modify a submission without first

providing the submitting Settlor at least one notice of
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deficiency and an opportunity to cure within twenty (20) days,
except where to do so would cause serious disruption to the Work
or where previous submission(s) have been disapproved due to
material defects and the deficiencies in the submission under
consideration indicate a bad faith lack of effort to submit an
acceptable deliverable.

57. In the event of approval, approval upon
conditions, or modification by EPA, pursuant to Paragraph 56 (a),
(b), or (c), the submitting Settlor shall proceed to take any
action required of it by the plan, report, or other item, as
approved or modified by EPA subject only to its right to invoke
the Dispute Resolution procedures set forth in Section XXII
(Dispute Resolution) with respect to the modifications or
conditions made by EPA. In the event that EPA modifies the
submission to cure the deficiencies pursuant to Paragraph 56 (c)
and the submission has a material defect, EPA retains its right
to seek stipulated penalties, as provided in Section XXIII
(Stipulated Penalties) and subject to the procedures of Section
XXII (Dispute Resolution).

58.a. Upon receipt of a notice of disapproval pursuant
to Paragraph 56(d), the submitting Settlor shall, within fifteen
(15) days or such longer time as specified by EPA in such notice
or as otherwise agreed to in writing between EPA and the
submitting Settlor, correct the deficiencies and resubmit the
plan, report, or other item for approval. No stipulated

penalties shall accrue during the first opportunity to cure a
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deliverable’s or submission’s deficiency(ies). In the event that
a resubmitted deliverable or other submission, or portion
thereof, is again disapproved by EPA, stipulated penalties shall
begin to accrue from the date of the resubmittal.

b. Notwithstanding the receipt of a notice of
disapproval pursuant to Paragraph 56 (d), the submitting Settlor
shall proceed, at the direction of EPA, to take any action
required by any non-deficient portion of the submission.
Implementation of any non-deficient portion of a submission shall
not relieve the submitting Settlor of any liability for
stipulated penalties under Section XXIII (Stipulated Penalties).

59. In the event that a resubmitted plan, report, or
other item, or portion thereof, is disapproved by EPA, EPA may
again require the submitting Settlor to correct the deficiencies,
in accordance with the preceding paragraphs. EPA also retains
the right to modify or develop the plan, report, or other item.
The submitting Settlor shall implement any such plan, report, or
item as modified or developed by EPA, subject only to its right
to invoke the procedures set forth in Section XXII (Dispute
Resolution) .

60. If upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect, and the
submitting Settlor fails to cure the defect, that submitting
Settlor shall be deemed to have failed to submit such plan,
report, or item timely and adequately unless that submitting

Settlor invokes the dispute resolution procedures set forth in
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Section XXII (Dispute Resolution) and EPA’s action is overturned
or modified pursuant to that section. The provisions of Section
XXII (Dispute Resolution) and Section XXIII (Stipulated
Penalties) shall govern the implementation of the Work and
accrual and payment of any stipulated penaltieslduring Dispute
Resolution. If EPA’s disapproval or modification is upheld,
stipulated penalties shall accrue for such violation from the
date on which the initial submission was originally required, as
provided in Section XXIII.

61. All plans, reports, and other items required to be
submitted to EPA under this Consent Decree shall, upon approval
or modification by EPA, be enforceable under this Consent Decree.
In the event EPA approves or modifies a portion of a plan,
report, or other item required to be submitted to EPA under this
Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree.

XIITI. PROJECT MANAGERS

62. All aspects of the Work to be performed by the
Settlors pursuant to this Consent Decree shall be under the
direction and supervision of a qualified project manager, the
selection of which shall be subject to disapproval by EPA.

Within fifteen (15) days after the effective date of this Consent
Decree, each Settlor shall notify EPA, in writing, of the name
and qualifications of the project manager, including primary
support entities and staff, proposed to be used in carrying out

Work under this Consent Decree. If, at any time, a Settlor
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proposes to use a different Project Manager, that Settlor shall
notify EPA and shall obtain an authorization to proceed from EPA
before the new project manager performs any Work under this
Consent Decree.

63. EPA will review each Settlor’s selection of a
project manager according to the terms of this Section of the
Decree. If EPA disapproves of the selection of the project
manager, either Waste Management or the Tulalip Tribes, as
appropriate, shall submit to EPA within thirty (30) days after
receipt of EPA’s disapproval of the project manager previously
selected, a list of project managers, including primary support
entities and staff, that would be acceptable to that Settlor.

EPA will thereafter provide written notice to that Settlor of the
names of the project managers that it disapprovesvand an
authorization to proceed with respect to any of the others. That
Settlor may then select any approved project manager from that
list and shall notify EPA of the name of the project manager
selected within twenty-one (21) days of EPA’'s designation of
approved project managers.

64. If a Project Manager or Alternate Project Manager
initially designated is changed, the identity of the successor
will be given to the other Parties at least five (5) working days
before the changes occur, unless impracticable, but in no event
later than the actual day the change is made. Each Settlor’'s
Project Manager shall be subject to disapproval by EPA pursuant

to this Section of this Decree and shall have the technical
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1 ||expertise sufficient to adequately oversee all aspects of the

2 "Work. Each Settlors’ Project Manager shall not be an attorney

for a Settlor in this matter. He or she may assign other

representatives, including other contractors, to serve as a Site
5 ||representative for oversight of performance of daily operations
6 |[|during remedial activities.

7 65. Plaintiff may designate other representatives,

8 ||including, but not limited to, EPA employees, and federal

9 ||contractors and consultants, to observe and monitor the progress
10 ||of any activity undertaken pursuant to this Consent Decree.

11 ||EPA’s Project Manager and Alternate Project Manager shall have
12 |[the authority lawfully vested in a Remedial Project Manager (RPM)
13 ||and an On-Scene Coordinator (OSC) by the NCP, 40 C.F.R. Part 300.

14 |[|In addition, EPA’s Project Manager or Alternate Project Manager

15 {{shall have authority, consistent with the NCP, to halt any Work
16 |[lrequired by this Consent Decree and to take any necessary

17 ||response action when s/he determines that conditions at the Site
18 [[constitute an emergency situation or may present an immediate

19 ||threat -to public health or welfare or the environment due to

20 ||release or threatened release of Waste Material.

21 XIVv. TRANSFER OF SETTLEMENT FUNDS TO WASTE MANAGEMENT
|

22 A. DISBURSEMENT FROM EPA'’'s SPECIAL ACCOUNT

23 66. EPA has deposited and will deposit the United

24 ‘States"proceeds from EPA’'s de minimis settlements in connection
25 ||with the Site, including any interest earned thereon, in a Site-
26

27
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1 ||Specific Special Account ("EPA Special Account"), pursuant to
@ : [section 122(0) (3) of cERCIA, 42 U.S.C. § 9622(b) (3).

3 67. Subject to the terms and conditions set forth in

4 ||this Consent Decree, EPA agrees to make available all of the

5 |lavailable funds in the EPA Special Account, up to $8,889,977, to

6 ||Waste Management for performance of response actions under this

7 ||[Decree. EPA shall disburse such funds from the EPA Special

8 ||[Account to Waste Management by wire transfer to the following

9 |laddress:

10 Mellon Bank
Pittsburgh, PA

11 ABA Routing No. 043000261
WMX Technologies, Inc.

12 Account No. 1979409

13 |land notice that such disbursement to Waste Management has been

14 [[made by EPA shall be sent to Waste Management at the following

address:
16 Steven D. Richtel
Waste Management, Inc.
17 3900 South Wadsworth Boulevard
Suite 800
18 Lakewood, CO 80235.

19 |[[Waste Management shall use such funds in the following manner:
20 |[[within thirty (30) days of the effective date of this Decree, but
21 |lnot before Waste Management establishes the financial security
22 ||specified in Paragraph 78 and Paragraph 7€¢.b., EPA shall disburse
23 |lall of the available funds from the EPA Special Account, up to
24 ||$8,889,977. Waste Management agrees to spend this $8,889,977 and
25 llany Interest Accrued only on the Interim Remedial Action selected

26 || for this Site.
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68. Waste Management waives all rights to dispute
EPA’'s determination of the amount of funds within the EPA Special

Account.

69. If any funds remain in the EPA Special Account
after disbursement of the $8,889,977 specified under Paragraph 66
above, EPA may use any portion or all of such remaining funds for
performance of response actions at the Site or cause all or any
portion of such funds to revert to the EPA Hazardous Substance
Superfund.

B. USE OF SETTLEMENT FUNDS RECEIVED FROM OTHER PARTIES

70. In accordance with the payment terms contained in

the Generator Defendants Consent Decree, which is lodged and

entered in the United States District Court for the Western

District of Washington, Waste Management will receive $4,645,457
in settlement funds from the Generator Defendants specified in
that Consent Decree. In addition, in accordance with the payment
terms contained in the SDC Defendants Consent Decree, which is

Il Lodged and entered in the United States District Court for the
Western District of Washington, Waste Management will receive
$3,164,566 in settlement funds from the SDC Defendants specified
in that Consent Decree. Thus, Waste Management will receive a
"total of $16,700,000 in settlement funds from the EPA Special
Account and from other potentially responsible parties identified
as settling under the three Consent Decrees referenced in this
Paragraph at this Site. 1In return, Waste Management shall

perform the selected Interim Remedial Action contained in the
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Interim ROD and will assure that the completed Interim Remedial
Action will meet the Performance Standards contained in the
Interim ROD, and as further delineated in the SOW. In addition,
Waste Management shall be the only Party financially and legally
responsible for any and all cost overruns associated with
construction of the Interim Remedial Action selected in the
Interim ROD. For purposes of this Consent Decree, the term "cost
overruns" does not include costs incurred by Waste Management
under the provisions of Section XVIII (Emergency Response),
Paragraphs 129, 130 and 134 of Section XXIV (Covenants Not To Sue
By Plaintiff), and Section X (Access and Institutional .Controls)
of this Decree.

C. CERTIFICATION OF EXPENDITURE OF FUNDS FROM THE EPA

SPECIAL ACCOUNT
71. After expending $8,889,977 plus Interest Accrued

toward completion of the Work required by this Consent Decree,
Waste Management may request that the financial security required
by Paragraph 76.b. of this Decree be withdrawn or removed if the
costs expended by Waste Management equal or exceed $8,889,977
plus Interest Accrued. Such a request must be in the form of a
letter containing a certification and must be accompanied by
supporting documentation. The documentation must include
complete and accurate calculation of at least $8,889,977 of costs
incurred by Waste Management pursuant to this Decree, including

the Interest Accrued as determined by EPA. Waste Management’s
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certification shall contain the following statement signed by the
chief financial officer of Waste Management:

"To the best of my knowledge, after thorough
investigation and review of Waste Management'’s
detailed cost documentation for performance of
response actions taken under this Consent Decree,
I certify that the information contained in or
accompanying this submittal is true, accurate, and
complete. I am aware that there are significant
penalties for submitting false information,
including the possibility of fine and imprisonment
for knowing violations."

72. Waste Management’s submittal of the certification

|of costs pursuant to Paragraph 71 above, shall not include costs

incurred by Waste Management for activities taken at or in

relation to the Site by Waste Management for: 1) Remedial

Investigations or Feasibility Studies; 2) project management;

3) fees or taxes of any kind paid by Waste Management or its
contractors or subcontractors to the Tulalip Tribes;

4) activities or expenses by Waste Management or its contractors
or subcontractors relating to any de minimis settlements;

5) legal bills or legal costs associated with Waste Management'’s
pursuit of other person(s) which might relate in any way to the
Site; §) any costs Waste Management incurs pursuant to the AOC
for RI/FS to which Waste Management is a signatory; and 7) any
costs Waste Management incurs pursuant to Sections X (for costs
llassociated with implementation of Institutional Controls or
attorneys fees and legal costs associated with access or
institutional controls), XVIII, or Paragraphs 129, 130, and 134
of Section XXIV of this Decree.
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D. EPA APPROVAL OF REMOVAL OF FINANCIAL ASSURANCE RELATED

TO FUNDS PROVIDED FROM THE EPA SPECIAL ACCOUNT

73. EPA agrees to allow Waste Management to eliminate
the financial security required by Paragraph 76.b. of this
Decree, after EPA’s determination that Waste Management has
expended funds that equal or exceed $8,889,977 plus Interest
Accrued, in performance of the Work required by this Decree. EPA
agrees that it will not unreasonably withhold its approval of
elimination of the financial security required by Paragraph 76.Db.
of this Decree.

74. In making its determination under Paragraph 73
above, EPA shall provide information, within thirty (30) days
after receiving such a request from Waste Management, as to the
Interest Accrued on the funds Waste Management will be certifying
it has expended. The Interest Accrued will be determined by EPA
in the following manner:

a. EPA will determine the length of time, expressed
in terms of months, from the date EPA begins
disbursement of funds from the EPA Special Account
to Waste Management to the date Waste Management
notifies EPA that it has spent the $8,889,977
provided under this Decree;

b. EPA will then idéntify the available interest rate
in effect for funds in EPA’'s Hazardous Substances
Superfund during the months identified in

subparagraph 64.a.;
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c. EPA will then apply the interest rates identified
in subparagraph 64.b. above in effect during the

il months identified in subparagraph 64.a., and
through the accrual method for determining
interest, compounded monthly, will determine the
Interest Accrued.

75. Waste Management waives all rights to dispute

EPA’'s determination of the amount of Interest Accrued, except for

instances of accounting'error.
E.” STIPULATED PENALTIES FOR FAILURE TO TIMELY COMPLETE OR
FAILURE TO PROPERLY COMPLETE WORK
76.a. In the event that EPA determines, at any time
between the date EPA began disbursement of funds from the EPA
Special Account to Waste Management and the date Waste Management
can establish pursuant to Paragraphs 73 and 74 to EPA's

satisfaction that Waste Management has spent the amount of funds

EPA has disbursed to Waste Management from EPA’s Special Account
pursuant to Paragraph 67 of this Decree plus Interest Accrued on
that amount toward performance of the Interim Remedial Action
[selected in the Interim ROD, that Waste Management:

(1) 1is, regardless of whether Waste Management has
complied with the time frames specified in the SOW
and the EPA-approved Work Plans as such documents
are modified pursuant to the terms of this Decree,

either materially failing to construct or has

materially failed to construct the Interim
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Remedial Action selected in the Interim ROD in a
manner which will allow the final Interim Remedial
Action to meet the Performance Standards contained
in the Interim ROD and as further delineated in
the SOW attached to this Decree; or
(2) is either materially failing to construct or has
materially failed to construct the Interim
Remedial Action selected in the Interim ROD in
accordance with the time frames specified in the
SOW and associated Work Plans, as such documents
are modified pursuant to the terms of this Consent
Decree, wherein sﬁch delay in performance of the
Work by Waste Management is not approved by EPA in
writing, or such delay is not otherwise excused by
EPA or the Court in accordance with the terms of
Section XXI (Force Majeure) or Section XXII
(Dispute Resolution) of this Decree;
and, based on these material failures by Waste Management, EPA
has issued a stop work order pursuant to Paragraph 134 of this
Decree to Waste Management, then Waste Management agrees that it
shall pay to EPA as a stipulated penalty the amount of funds EPA
has disbursed to Waste Management from EPA’s Special Account
pursuant to Paragraph 67 of this Decree plus Interest Accrued on
that amount, provided EPA has disbursed funds from the EPA
Special Account to Waste Management. For purposes of this

Paragraph, Interest shall accrue on the $8,889,977 from the date
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EPA began disbursement of funds to Waste Management from the EPA
Special Account to the date EPA notified Waste Management that
the failures of Waste Management specified in subparagraphs (1)
or (2) of this Paragraph have occurred if Waste Management does
noﬁ challenge EPA’s determination under Section XXII (Dispute
Resolution) of this Decree. If Waste Management does challenge

EPA’'s determination under Section XXII (Dispute Resolution) of

this Decree, then the date of final determination for Interest
accruing will be the date of EPA’s or this Court’s final decision
if Waste Management is unsuccessful in challenging EPA'’s
determination. The remaining methodology for calculeting
Interest Accrued under this Paragraph shall be as specified in
Paragraphs 74.b. and 74.c. of this Decree.

b. To insure that the $8,889,977 plus Interest
"referenced in Paragraph 76.a. of this Decree is available to EPA
as a stipulated penalty, Waste Management shall, within thirty
"(30) days of the effective date of this Consent Decree, establish
financial security in an amount up to $9,396,706, naming EPA as
beneficiary if payment is triggered under this Paragraph, by
using either of the following forms:

(1) One or more irrevocable letters of credit

equalling $9,396,706; or

(2) A trust fund in the amount of $9,396,706.

Waste Management may, after sending written notice to EPA;
establish a lesser amount of financial security if the initial

amount of funds disbursed by EPA to Waste Management from the EPA
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Special Account is less than $8,889,977. In that event, the
amount of financial security requiredbshall be determined by EPA
by taking the amount of funds disbursed by EPA to Waste
Management from the EPA Special Account and multiplying that
amount by 5.7 percent, and then adding that resulting amount to
the amount of funds actually disbursed by EPA from the EPA
Special Account to Waste Management. In the event that
additional funds are disbursed by EPA to Waste Management from
the EPA Special Account after the initial disbursement by EPA,
then Waste Management shall increase the amount of financial
security specified in this Paragraph, using the formula and
methodology specified in this Paragraph, before such additional
funds will be disbursed to Waste Management by EPA. Waste
Management shall not be allowed to eliminate the financial
security required under this Paragraph unless and until it can
demonstrate in writing to EPA’'s satisfaction, as specified in,
Paragraphs 73 and 74 of this Decree, that Waste Management has
spent at least the amount of funds EPA has disbursed to Waste
Management from EPA’'s Special Account, plus Interest Accrued,
toward satisfactory completion of the Work required under this
Decree. EPA agrees that it will not require payment of the
financial assurance from a financial institution selected by
Waste Management under this Paragraph unless and until there has
been a final administrative decision by EPA regarding payment of
such financial assurance to EPA and this decision has not been

appealed to the District Court, or unless and until the District
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Court has issued a final judicial decision regarding payment of
such financial assurance. If the District Court’s decision is
appealed by EPA or Waste Management, Waste Management shall place
the disputed amount of financial assurance into an interest-
bearing escrow account within sixty (60) days of receipt of the
District Court’s decision or order. Within fifteen (15) days of
receipt of the final appellate court decision, the escrow égent

shall pay the balance of the account to EPA or to Waste

"Management to the extent that it prevails.
c. In the event that EPA determines, at any time

between the date EPA notifies Waste Management in writing

pursuant to Paragraphs 73 and 74 of this.Decree that Waste
Management may withdraw the financial security required by
Paragraph 76.b. of this Decree and the date EPA issues its
Certification of Completion of the Interim Remedial Action
pursuant to Section XVII of this Decree, that Waste Management:
(1) is, regardless of whether Waste Management has
complied with the time frames specified in the SOW
- and the EPA-approved Work Plans as such documents
are modified pursuant to the terms of this Decree,
either materially failing to construct or has
materially failed to construct the Interim
Remedial Action selected in the Interim ROD in a
manner which will allow the final Interim Remedial

Action to meet the Performance Standards contained
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in the Interim ROD and as furthe. delineated in
the SOW attached to this Decree; or
(2) 1is either materially failing to construct or has
materially failed to construct the Interim
Remedial Action selected in the Interim ROD in
accordance with the time frames specified in the
SOW and associated Work Plans, as such documents
are modified pursuant to the terms of this Consent
Decree, wherein such delay in performance of the
Work by Waste Management is not approved by EPA in
writing, or such delay is not otherwise excused by
EPA or the Court in accordance with the terms of
Section XXI (Force Majeure) or Section XXII
(Dispute Resolution) of this Decree;
and, based on these material failures by Waste Management, EPA
nas issued a stop work order pursuant to Paragraph 134 of this.
Decree to Waste Management, then Waste Management agrees that it
shall pay to EPA as a stipulated penalty one and one-half (1 1/2)
times the amount of costs EPA incurs in completing the Work
required of Waste Management under this Decree as specified in
the Interim ROD and as further delineated in the SOW and
associated Work Plans, plus Interest Accrued on EPA’s costs which
shall accrue from the date Waste Management received EPA’'s
written notice that EPA had taken over performance of the Work
required of Waste Management under this Decree to the date of

payment. The remaining methodology for calculating Interest
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Accrued under this Paragraph shall be as specified in Paragraphs
74.b. and 74.c. of this Decree. 1In lieu of Waste Management's
stipulated penalty payment of one and one-half (1 1/2) times the
Iamount of costs EPA incurs completing the Work required of Waste
Management under this Decree plus Interest Accrued, EPA may
instead elect at EPA’s sole discretion to seek treble damages, as
well as EPA’s actual costs of completing the Work plus Interest
Accrued, from Waste Management pursuant to Section 107(c) (3) of
CERCLA, 42 U.S.C. § 9607(c) (3).

77. The payment of the stipulated penalty amounts

specified in Paragraphs 76.a. and 76.c. above shall be paid by
Waste Management to EPA within thirty (30) days of receipt of a
written notice from EPA that such payment is due, unless Wéste
Management invokes the procedures of Section XXII (Dispute
Resolution) of this Consent Decree. This payment shall be sent
to EPA in accordance with the payment procedures specified in
Paragraph 100 of this Decree. Any disputes or disagreements
regarding whether Waste Management has failed to properly
construct the remedy selected in the Interim ROD or has failed to
construct the remedy selected in the Inte;im ROD within the time
frames specified in the SOW and associated Work Plans shall be
subject to the procedures of Section XXII (Dispute Resolution) of
this Decree. EPA and Waste Management also hereby agree that any
subsequent appeal of EPA’s final administrative decision
regarding whether Waste Management is materially failing or has

materially failed to properly construct the Interim Remedial
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Action selected in the Interim ROD in a manner which will allow

the final Interim Remedial Action to meet the Performance
Standards contained in the Interim ROD and as further delineated
in the SOW attached to this Decree, or whethe; EPA has properly
issued a stop work order to Waste Management pursuant to
Paragraphs 76.a., 76.c., and 134 of this Decree, shall be
reviewed by the Court using EPA’s administrative record under an
"arbitrary and capricious" standard of review. EPA and Waste
Management also hereby agree that any subsequent appeal of EPA’s
final administrative decision regarding:
(a) whether Waste Management is materially failing or
has materially failed to construct the Interim
Remedial Action selected in the Interim ROD within
the time frames specified in the SOW and
agssociated Work Plans, as such documents are
modified pursuant to the terms of this Consent.
Decree, wherein such delay in performance of the
Work by Waste Management is not approved by EPA in
writing, or such delay is not otherwise excused by
EPA or the Court in accordance with the -terms of
Section XXI (Force Majeure) or Section XXII
(Dispute Resolution) of this Decree; or
(b) whether the res?onse costs EPA incurs by wvirtue of
EPA’'s takeover of the Work required of Waste

Management under this Decree were incurred in
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accordance with CERCLA and the NCP, plus Interest
Accrued on those costs;

shall be reviewed by the Court de novo, and Waste Management

shall have the burden to prove under a "preponderance of the
evidence" standard of review that EPA’s decision that there has
been a "material failure to construct within the time frames
specified in the SOW and associated Work Plans" under
subparagraph (a) above was improper, or that the costs EPA incurs
by virtue of taking over the Work required of Waste Management
under this Decree were not properly incurred by EPA under CERCLA
and the NCP. Waste Management and EPA also hereby agree that
Waste Management will not be allowed to dispute the amount of the
stipulated penalty specified in Paragraph 76.a. or the amount of
the multipliér (1 1/2) specified in Paragraph 76.c. Interest
shall continue to accrue on the stipulated penalty amounts
specified in Paragraphs 76.a. and 76.c. of this Decree during any
dispute resolution period under the terms of Section XXII
(Dispute Resolution) of this Decree or during any appeal to the
Court pursuant to this Paragraph of EPA’'s final decision. Upon
final resolution of such dispute, the stipulated penalties
specified in Paragraphs 76.a. and 76.c., plus Interest Accrued
thereon, shall be paid to EPA within thirty (30) days of
resolution of such dispute pursuant to the procedures specified

in Paragraph 100 of this Decree.
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XV. ASSURANCE OF ABILITY TO COMPLETE WORK

78. Within thirty (30) days of entry of this Consent
Decree, Waste Management shall establish and maintain financial
security in the amount of $16,700,000.00 in one or more of the

following forms:

a. A surety bond guaranteeing performance of the
Work;
b. One or more irrevocable letters of credit

equalling the total estimated cost of the

Work;
c. A trust fund;
d. A guarantee to perform the Work by one or

more parent corporations or subsidiaries, or
by one or more unrelated corporations that
have a substantial business relationship with
Waste Management; or

e. A demonstration that Waste Management
satisfies the requirements of 40 C.F.R.
§ 264.143(f).

79. If Waste Management seeks to demonstrate the
ability to complete the Work through a guarantee by a third party
pursuant to Paragraph 78.d. of this Consent Decree, Waste
Management shall demonstrate that the guarantor satisfies the
requirements of 40 C.F.R. § 264.143(f). If Waste Management
seeks to demonstrate its ability to complete the Work by means of

the financial test or the corporate guarantee pursuant to
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Paragraph 78.d. or 78.e., it shall resubmit sworn statements
Iconveying the information required by 40 C.F.R. § 264.143(f)
annually, on the anniversary of the effective date of this
Consent Decree.

80. 1In the event that EPA determines at any time that
the financial assurances provided pursuant to this section are
inadequate, Waste Management shall, within thirty (30) days of
receipt of notice of EPA’s determination, obtain and present to
EPA for approval one of the other forms of financial assurance
listed:.in Paragraph 78 of this Consent Decree. Waste
Management’s inability to demonstrate financial ability to
complete the Work shall not excuse performance of any activities

required under this Consent Decree.

81. If Waste Management can show that the estimated

cost to complete the remaining Work has diminished below the
amount set forth in Paragraph 78 above after entry of this
Consent Decree, Waste Management may, on any anniversary date of
entry of this Consent Decree, or at any other time agreed to by
the Parties, reduce the amount of the financial security provided
under this Section to the estimated cost of the remaining Work to
be performed. Waste Management shall submit a proposal for such
reduction to EPA, in accordance with the requirements of this
Isection, and may reduce the amount of the security upon approval
by EPA. In the event of a dispute, Waste Management may reduce

the amount of the security provided under this Section in
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accordance with the final administrative or judicial decision
resolving the dispute.

82. Waste Management may change the form of financial
assurance provided under Paragraph 78 at any time, upon notice to
and approval by EPA, provided that the new form of assurance
meets the requirements of this Section. In the event of a
dispute, Waste Management may change the form of the financial
assurance only in accordance with the final administrative or
judicial decision resolving the dispute. EPA agrees that it will
ﬁot require payment of the financial assurance from a financial
institution selected by Waste Management under this Section
unless and until there has been a final administrative decision
by EPA regarding payment of such financial assurance to EPA which
decision has not been appealed to the District Court, or unless
and until the District Court has issued a final judicial decision
regarding payment of such financial assurance. If the District
Court'’s decision is appealed by EPA or Waste Management, Waste
Management shall place the disputed amount of financial assurance
into an interest-bearing escrow account within sixty (60) days of
receipt of the District Court’s decisioq or order. Within
fifteen (15) days of receipt of the final appellate court
decision, the escrow agent shall pay the balance of the account
to EPA or to Waste Management to the extent that they prevail.:

XVI. CLAIMS AGAINST THE SUPERFUND

83. If after the entry of this Decree or the SDC

Defendants Consent Decree or the Generator Defendants Consent
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Decree, the Generator Defendants or Settling Federal Agencies who
settled under the Generator Defendants Consent Decree or the SDC
Defendants who settled under the SDC Defendants Consent Decree,
have not paid the amounts due, Waste Management may submit to EPA
an application for preauthorization pursuant to Sections

111 (a) (2), 112, and 122(b) (1) of CERCLA, 42 U.S.C. §§ 9611 (a) (2),

9612, and 9622(b) (1), for the unpaid amounts due under this

“Decree, the SDC Defendants Consent Decree or the Generator

Defendants Consent Decree.
I 84. Waste Management may submit its preauthorization
request 120 days after the date that such payment (s) were
required by the SDC Defendants Consent Decree or the Generator
Defendants Consent Decree, as applicable. Waste Management
understands and is in agreement that submitting an application
for preauthorization does not constitute preauthorization or
approval of a mixed funding settlement.

85. EPA will consider an application for
preauthorization and may, in its sole discretion, approve such a
"preauthorization and authorize Waste Management to submit claims
for actions to complete performance or Work required by this
lDecree, subject to continuing Congressional appropriation at
funding levels sufficient to support the current pace of cleanup.
Reimbursement from the Fund shall be subject to the provisions of
Section 112 of CERCLA, the regulations set forth in 40 CFR Part

307, and any other applicable claims and audit procedures.

Notwithstanding any provision of 40 C.F.R. § 307(i) or EPA's
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approval of any actions under this Decree, Waste Management may
not submit applications or claims that exceed the sum of the
unpaid amounts identified in Paragraph 83 above.

86. Provided that Waste Management has received the
$16,700,000 in settlement funds pursuant to the terms specified
in the SDC Defendants Consent Decree and the Generator Defendants
Consent Decree, including any claims against the Fund subject to
a preauthorization as set forth in Paragraph 83 above, Waste
Management shall be solely responsible for all cost overruns
associated with: 1) design and construction of the remedy
gselected in the Interim ROD; 2) Operation and Maintenance costs
which exceed $168,000 per year for O&M of the cover system and
O&M costs which exceed the annual 0O&M costs for the gas
collection system (if necessary), as specified in Paragraph 22
above and consistent with the Interim ROD; 3) costs Waste
Management incurs pursuant to Sections VI, X (not including. costs
related to institutional controls), XV, XVIII (Waste Management
is sharing costs incurred under this section with certain
Generator Defendants, Settling Federal Agencies, and the Tulalip
Tribes), XIX, XX, XXII, XXIII, XXVIII, and XXXIIT of this Decree;
and 4) any other type of attorneys’ fees (e.g., fees related to
evaluating or establishing the liability of Waste Management or
any person, pursuing a claim against any other person, defending
a claim by the United States or any other person, evaluating
Waste Management’s submissions under, or compliance with, the

terms of this Consent Decree, or advising or representing Waste
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Management in any action or dispute resolution under this Consent
Decree or in any action or proceeding to enforce this Consent
Decree), and may not submit a claim against the Fund for these
costs.

87. Waste Management may not submit any application
for, or any claim(s) against the Fund for costs incurred related

to Work performed that is being addressed through funds disbursed

"from EPA’s Special Account, or any other work Waste Management
performs using proceeds provided by any other Generator Defendant
or Settling Federal Agency or the SDC Defendants, which is a
party to the SDC Defendants Consent Decree or the Generator
Defendants Consent Decree.

88. 1If EPA approves Waste Management’s application for

"preauthorization, and Waste Management then submits a claim for
reimbursement under this Section, and if EPA then denies a claim
for reimbursement in whole or in part, it shall notify Waste
lIManagement of the reason for such denial. Within thirty (30)
days after receiving notice of EPA’'s decision, Waste Management
"may request aﬁ administrative hearing as provided in Section
"112(bf(2) of CERCLA, 42 U.S.C. § 9612(b)(2), and 40 C.F.R.
Part 307. If EPA fails to pay Waste Management’s claim within
sixty (60) days of receipt of a perfected claim, as defined in
40 C.F.R. § 307(14), interest shall accrue on the amount due and
payable to Waste Management.

89. If EPA approves Waste Management'’s application for

preauthorization, pursuant to Section 112 (c) (1) of CERCLA,
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42 U.S.C. § 9612(c) (1), Waste Management hereby subrogates its

right to the United States to recover from other parties any
costs reimbursed to Waste Management under this Section, and
Waste Management and Waste Management’s contractors shall assist
in any action to recover these costs which may be initiated by
the United States. All of Waste Management’s contracts for
implementing the preauthorization decision document shall include
a specific requirement that the contractors agfee to provide this
cost recovery assistance to the United States. The cost recovery
assistance shall.include, but not be limited to, furnishing the
personnel, services, documents, and materials requested by the
United States to assist the United States in documenting the work
performed and costs expended by Waste Management or Waste
Management’s contractors at the Site in order to aid in cost
recovery efforts. Assistance shall also include providing all
requested assistance in the interpretation of evidence and costs,
and providing requested testimony.

90. If Waste Management does not receive a total of
$16,700,000 from EPA’'s Special Account and from settlement
proceeds from the settling parties in the Generator Defendants
Consent Decree and the SDC Defendants Consent Decree, and if EPA
disapproves Waste Management’s application for preéuthorization,
which may be submitted after the effective date of this Decree
pursuant to Paragraph 83 above, then Waste Management shall
continue to perform the Work required of it under this Decree

until such time that Waste Management has spent or encumbered
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eighty (80) percent of the funds disbursed to it from EPA and by
Settling Defendants on design and construction of the Interim
Remedial Action. At such time, Waste Management shall provide
|documentation and certify as to expenditure or encumbrance of 80
percent of the funds received and shall meet with EPA to discuss
what Work, demobilization, and Site stabilization can be
performed with the remaining funds available. Waste Management
shall use the remaining twenty (20) percent of funds available

for Work as specified in the SOW, reasonable and necessary costs

for demobilization of construction personnel, stabilization of
the Site to minimize adverse impacts to remedial actions already
performed or in progress, and to maintain security at the Site.
After Waste Management certifies to EPA that it has spent 100
percent of the funds received from EPA or settling parties, plus
Interest Accrued on those funds, on Work specified in this
"Decree, then Waste Management’s remaining obligations under this
Consent Decree shall be suspended until such time that Waste
Management receives additional settlement funds either from other
|settling parties or additional funds disbursed by EPA to Waste
Management. At that time, Waste Management and EPA shall again
meet to decide what additional Work can be done by Waste
iManagement with such additional settlement funds or funds
disbureed by EPA to Waste Management.

91. Waste Management shall not make any claim against
the Fund for any administrative costs incurred, including but not

limited to, the submission(s) for preauthorization, any
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submittals for reimbursement, or resolution of a claim, or any
actions that may be required of Waste Management pursuant to
Paragraph 83 of this Section.

92. Waste Management’s ability to submit an
application for preauthorization, or if after EPA approves Waste
Management’s preauthorization request Waste Management is
provided funds pursuant to a Consent Decree entered into by
another party who is not a signatory to this Consent Decree or
the Generator Defendants Consent Decree, or the SDC Defendants
Consent Decree, or from EPA’s Special Account, then Waste
Management’s ability to seek preauthorization will be
extinguished. In the situation where the additional funds
provided to Waste Management by EPA is less than the shortfall
identified in Paragraph 83 above, then the maximum amount Waste
Management may claim against the Fund will be reduced by the
amount that Waste Management receives from such settlement .
proceeds.

XVII. CERTIFICATION OF COMPLETION

93. Completion of the Interim Remedial Action

a. Within thirty (30) days after Waste Management
concludes that the Interim Remedial Action has been fully
performed and the Performance Standards as specified in the
Interim ROD and as further delineated in the SOW have been
attained, Waste Management shall schedule and conduct a pre-
certification inspection to be attended by Waste Management and

EPA. If, after the pre-certification inspection, Waste
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!
Management still believes that the Interim Remedial Action has
been fully performed and the Performance Standards as specified
{in the Interim ROD and as further delineated in the SOW have been
attained, it shall submit a written Interim Remedial Action
Report requesting certification to EPA for approval pursuant to
Section XIII (EPA Approval of Plans and Other Submissions) within

sixty (60) days of the inspection. In the report, a registered

{{professional engineer and Waste Management’s Project Manager

shall state that the Interim Remedial Action has been completed
in full satisfaction of the requirements of this Consent Decree.
The written report shall include as-built drawings signed and
'stamped by a professional engineer. The report shall contain the
following statement, signed by a responsible corporate official
of Waste Management or Waste Management’s Project Manager:
"To the best of my knowledge, after thorough investigation,
I certify that the information contained in or accompanying
this submission is true, accurate, and complete. I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations."
If, after completion of the pre-certification inspection and
recgipg and review of the written report, EPA determines that the
Interim Remedial Action or any portion thereof has not been
|| completed in accordance with this Consent Decree or that the
Performance Standards as specified in the Interim ROD and as
further delineated in the SOW have not been achieved, EPA will
notify Waste Management, in writing, of the activities that must
be undertaken by Waste Management pursuant to this Consent Decree
TULALIP LANDFILL CONSENT DECREE
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to complete the Interim Remedial Action and achieve the
Performance Standards as specified in the Interim ROD and as
further delineated in the SOW. Provided, however, that EPA may
only require Waste Management to perform such activities pursuant
to this paragraph to the extent that such activities are
consistent with the "scope of the remedy selected in the Interim
ROD", as that term is defined in Paragraph 21.b. EPA will set
forth in the notice a schedule for performance of such activities
consistent with the Consent Decrée and the SOW, or require Waste
Management to submit a schedule to EPA for approval pursuant to
Section XII (EPA Approval of Plans and Other Submissions). Waste
Management shall perform all activities described in the notice
in accordance with the specifications and schedules established
pursuant to this paragraph, subject to its right to invoke the
dispute resolution procedures set forth in Section XXII

(Dispute Resolution). -

b. If EPA concludes, based on the initial or any
subsequent report requesting Certification of Completion that the
Interim Remedial Action has been performed in accordance with
this Consent Decree and that the Performance Standards have been
achieved, EPA will so certify, in writing, to Waste Management.
This certification shall constitute the Certification of
Completion of the Interim Remedial Action for purposes of this
Consent Decree, including, but not limited to, Section XXIV
(Covenants Not to Sue by Plaintiff). EPA agrees that it will not

unreasonably withhold issuance of its Certification of Completion
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of Interim Remedial Action to Waste Management under the terms of
this Paragraph. Certification of Completion of the Interim
Remedial Action shall not affect Waste Management’s obligations
under this Consent Decree to perform activities (including
initial O&M activities) necessary to achieve Performance
Standards set out in the Interim ROD and as further delineated in
flthe SOW for a period of three (3) years (or longer period of time
to be determined by EPA and Waste Management in writing pursuant
to the.criteria specified in Section 4.6.4 of the SOW attached as

[ . . . .
IA.ppendlx B to this Decree, but in any event not to exceed five

(5) years) from the date of Certification of Completion, to fund
or perform further response actions in accordance with Paragraph
37 of this Decree, to retain records in accordance with Section
XXVIII (Retention of Records) or with respect to the United
States’ reservation of rights pursuant to Section XXIV (Covenants
"Not To Sue By Plaintiff) of this Decree.

94. Completion of Operations & Maintenance

a. Within thirty (30) days after the Tulalip Tribes
conclude that the O&M has been fully performed, the Tulalip
Tribes éhall schedule and conduct a pre-certification inspection
to be attended by the Tulalip Tribes and EPA. If, after the pre-
certification inspection, the Tulalip Tribes still believe that
the O&M portion of the Work has been fully performed, the Tulalip
Tribes shall submit a written report by the Tribes’ project
manager stating that the 0&M portion of the Work has been

completed in full satisfaction of the requirements of this
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Consent Decree. The report shall contain the following
statement, signed by a responsible official of the Tulalip Tribes
or the Tulalip Tribes’ Project Manager:
"To the best of my knowledge, after thorough investigation,
I certify that the information contained in or accompanying
this submission is true, accurate, and complete. I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations."
If, after review of the written report, EPA determines that any
O&M portion of the Work has not been completed in accordance with
this Consent Decree, EPA will notify the Tulalip Tribes, in
writing, of the activities that must be undertaken by the Tulalip
Tribes pursuant to this Consent Decree to complete the O&M
portion of the Work. Provided, however, that EPA may only
require the Tulalip Tribes to perform such activities pursuant to
this paragraph to the extent that such activities are consistent
with the "scope of the remedy selected in the Interim ROD", as
that term is defined in Paragraph 21.b. EPA will set forth in
the notice a schedule for performance of such activities
consistent with the Consent Decree and the SOW or require the
Tulalip Tribes to submit a schedule to EPA for approval pursuant
to Section XII (EPA Approval of Plans and Other Submissions).
The Tulalip Tribes shall perform all activities described in the
notice in accordance with the specifications and schedules
established therein, subject to their right to invoke the dispﬁte
resolution procedures set forth in Section XXII (Dispute
Resolution) .
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b. If EPA concludes, based on the initial or any
subsequent request for Certification of Completioq by the Tulalip
Tribes that the O&M portion of the Work has been performed in
accordance with this Consent Decree, EPA will so notify the
Tulalip Tribes, in writing.

XVIII. EMERGENCY RESPONSE

95. In the event of any action or occurrence during

"the construction of the cover system by Waste Management which

causes or threatens a release of Waste Material from the Site

that constitutes an emergency situation or may present an

immediate threat to public health, welfare, or the environment,
Generator Defendants, Settling Federal Agencies, Waste Management
and the Tulalip Tribes shall be responsible for all costs of the
response action or actions taken pursuant to this Section not
inconsistent with the NCP. Such reimbursements shall be made
pursuant to Sectién XIX (Reimbursement of Response Costs). Any
disputes regarding a Settlor’s obligation to reimburse response
costs incurred pursuant to this Section shall be subject to the
provisions of Section XXII (Dispute Resolution) of this Decree.
This Paragraph does not apply to the Seattle Schocl District or
the SDC Defendants and their Related Entities.

96. Subject to Section XXIV (Covenants Not to Sue by
Plaintiff), nothing in this Consent Decree shall be deemed to
|1imit any authority of the United States (a) to take all

appropriate action to protect human health and the environment or

to prevent, abate, respond to, or minimize an actual or
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threatened release of Waste Material on, at, or from the Site, or
(b) to direct or order such action, or seek an order from the
Court, to protect human health and the environment or to prevent,
abate, respond to, or minimize an actual or threatened release of
Waste Material on, at, or from the Site. The Settlors reserve,
and this Consent Decree is without prejudice to, rights of the
Settlors to contest or defend against any such action taken
pursuant to this Paragraph.

97. Generator Defendants, the Tulalip Tribes, and
Settling Federal Agencies shall not be responsible for any
response action taken pursuant to this Section which was
necessitated by negligent or wrongful acts or omissions of Waste
Management, its officers, directors, employees, agents,

contractors, subcontractors, and any persons acting on its behalf

or under its control, in carrying out activities related to the

| construction of the cover system pursuant to this Decree. The

Generator Defendants, Waste Management, or the Settling Federal
Agencies shall not be responsible for any response action taken
pursuant to this Section which was necessitated by negligent or
wrongful acts or omissions of the Tulalip Tribes or its agents,
contractors, or subcontractors during the construction of the
cover system. The actions of Waste Management or the Tulalip
Tribes shall not be deemed to be negligent or wrongful as long as
that Settlor can demonstrate that it was acting in compliance

with and within the scope of Work Plans approved by EPA or
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otherwise acting in compliance with and within the scope of an

Order issued by EPA.

98. The Seattle School District and the SDC Defendants

and their Related Entities shall not be responsible for costs of
a response action or actions taken pursuant to this Section.
XIX. REIMBURSEMENT OF RESPONSE COSTS

i 99. Within thirty (30) days of the effective date of
this Consent Decree, the Tulalip Tribes shall pay to the private
trust account for O&M activities established under Paragraph 23
"of this Decree by wire transfer or certified check $1,000,000.
The Tulalip Tribes shall send notice that such payment has been
made to EPA at the address specified below:

Joe Penwell

U.S. Environmental Protection Agency, Region 10

Mail Stop OMP-146

1200 Sixth Avenue
" Seattle, WA 98101.

100. Within thirty (30) days of receipt of notice from
EPA that Additional Response Costs, costs necessary to address
"failure of the selected interim remedy," stipulated penalties,
and Interest are due and payable, the Settlor who received such
notice-shall send its payment to EPA’s Tulalip Landfill Special
Account in the form of a Fedwire electronic Funds Transfer ("EFT"
or wire transfer) or certified or cashier’s check or checks made
payable to "EPA Hazardous Substance Superfund" and referencing
EPA Region 10, the Tulalip Landfill Special Account, EPA

Site/Spill ID #10B3, and the name and address of the party making
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payment. Such Settlor shall send the check(s) to the following
address:

Mellon Bank

EPA-Region 10

Attention: Superfund Accounting

P.0O. Box 360903M

Pittsburgh, PA 15251.
Any payments made pursuant to this Paragraph shall be deposited
in the Tulalip Landfill Special Account within the EPA Hazardous
Substances Superfund to be retained and used to conduct or
finance the response action at or in connection with the Site.
Any balance remaining in the Tulalip Landfill Special Account
shall be transferred by EPA to the EPA Hazardous Substances
Superfund. A Settlor shall send notice that the payments
required pursuant to this Paragraph as specified in Section XXIX
(Notices and Submissions) and to Joseph Penwell, Regional
Financial Management Officer, Mail Stop OMP-146, 1200 6th Avenue,
Seattle, Washington 98101.

101. A Settlor may contest payment of any Additional

Response Costs if it determines that the United States has made
an accounting error or if it alleges that a cost item that is
included represents costs that are inconsistent with the NCP or
is not otherwise required by this Decree. Such objection shall
be made, in writing, within thirty (30) days of receipt of the
bill and must be sent to the United States pursuant to Section.
XXIX (Notices and Submissions). Any such objection shall

specifically identify the contested Additional Response Costs and

the basis for objection. 1In the event of an objection, the
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objecting Settlor shall, within the thirty (30) day period, pay
all uncontested Additional Response Costs to the United States in
the manner described in Paragraph 100. Simultaneously, the
objecting Settlor shall establish an interest-bearing escrow
account in a federally-insured bank duly chartered in the State

of Washington and remit to that escrow account funds equivalent

jlto the amount of the contested Additional Response Costs. The

objecting Settlor shall send to the United States, as provided in
Section XXIX (Notices and Submissions), a copy of the transmittal
letter ‘and check paying ﬁhe uncontested Additional Response
Costs, and a copy of the correspondence that establishes and
funds the escrow account, including, but not limited to,
information containing the identity of the bank and bank account
under which the escrow account is established as well as a bank
statement showing the initial balance of the escrow account.
Simultaneously with establishment of the escrow account, the
objecting Settlor shall initiate the Dispute Resolution
procedures in Section XXII (Dispute Resolution). If the

United States prevails in the dispute, within five (5) days of
the resolution of the dispute, the objecting Settlor shall pay
the sums due (with accrued interest) to the United States in the
manner described in Paragraph 100. If the objecting Settlor
prevails concerning any aspect of the contested costs, the
objecting Settlor shall pay that portion of the costs (plus
associated accrued interest) for which it did not prevail to the

United States in the manner described in Paragraph 100; the
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objecting Settlor shall be disbursed any balance of the escrow

account. The dispute resolution procedures set forth in this
paragraph in conjunction with the procedures set forth in Section
XXII (Dispute Resolution) shall be the exclusive mechanisms for
resolving disputes regarding a Settlor’s obligation to reimburse
the United States for its Additional Response Costs, payment of
which is provided for in this Consent Decree.

102. In the event that the payment required by
Paragraph 99 is not made by the Tulalip Tribes as specified in
Paragraph 99, or the payment (s) required of a Settlor by
Paragraph 100 is not made within thirty (30) days of its receipt
of EPA’'s notice, the Settlor(s) obligated to make the payment
shall pay Interest on any unpaid balance(s). The Interest on the
payments required by Paragraph 99 shall begin to accrue on the
effective date of this Consent Decree. The Interest on the
payments required by Paragraph 100 shall begin to accrue on the
date of EPA’'s notice. The Interest on the payments required by
Paragraphs 99 and 100 shall accrue through the date of payment.
Payments of Interest made under this paragraph shall be in
addition to such other remedies or sanctions available to
Plaintiffs by virtue of a Settlor’s failure to make timely
payments under this section. A Settlor shall make all payments
required by this paragraph in the manner described in

Paragraphs 99 or 100, as applicable.
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XX. INDEMNIFICATION AND INSURANCE

103.a. The United States does not assume any liability
|by entering into this agreement or by virtue of any designation
of Waste Management as EPA’s authorized representatives under
Section 104 (e) of CERCLA, 42 U.S.C. § 9604 (e). Waste Management
shall indemnify, save and hold harmless the United States and the
"Tulalip Tribes and their officials, agents, employees,
contractors, subcontractors, or representatives for or from any
"and all claims or causes of action arising from, or on account
of, negligent or other wrongful acts or omissions of Waste
Management, its officers, directors, employees, agents,
contractors, subcontractors, and any persons acting on its behalf

or under its control, in carrying out activities pursuant to this

Consent Decree, including, but not limited to, any claims arising

from any designation of Waste Management as EPA’s authorized

representatives under Section 104 (e) of CERCLA, 42 U.S.C.

§ 9604 (e). Further, Waste Management agrees to pay the United
States and the Tulalip Tribes all costs they incur including, but
not limited to, attorneys fees and other expenses of litigation
and settlement arising from, or on account of, claims made
Iagainst the United States or the Tulalip Tribes based on
negligent or other wrongful acts or omissions of Waste
Management, its officers, directors, employees, agents,
contractors, subcontractors, and any persons acting on its behalf

or under its control, in carrying out activities pursuant to this

Consent Decree. The United States and the Tulalip Tribes shall
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not be held out as a party to any contract entered into by or on
behalf of Waste Management in carrying out activities pursuant to
this Consent Decree unless otherwise agreed to in writing.
Neither Waste Management nor any of its contractors shall be
considered an agent of the United States.

b. The United States does not aséume any liability by
entering into this agreement or by virtue of any designation of
the Tulalip Tribes as EPA’'s authorized representatives under
Section 104 (e) of CERCLA, 42 U.S.C. § 9604(e). The Tulalip
Tribes shall indemnify, save and hold harmless the United States
and Waste Management and their officials, agents, employees,
contractors, subcontractors, or representatives for or from any
and all claims or causes of action arising from, or on account
of, negligent or other wrongful acts or omissions of the Tulalip
Tribes, its officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on its behalf or under its
control, in carrying out activities pursuant to this Consent
Decree, including, but not limited to, any claims arising from
any designation of the Tulalip Tribes as EPA’s authorized
representatives under Section 104 (e) of CERCLA, 42 U.S.C.

§ 9604 (e). Further, the Tulalip Tribes agrees to pay the United
States and Waste Management all costs they incur including, but
not limited to, attorneys fees and other expenses of litigation
and settlement arising from, or on account of, claims made
against the United States or Waste Management based on negligent

or other wrongful acts or omissions of the Tulalip Tribes, its
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officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on its behalf or under its

control, in carrying out activities pursuant to this Consent

lDecree. The United States and Waste Management shall not be held
out as a party to any contract entered into by or on behalf of

the Tulalip Tribes in carrying out activities pursuant to this

"Consent Decree unless otherwise agreed to in writing. Neither

llthe Tulalip Tribes nor any of its contractors shall be considered

an ageﬁt of the United States.

c. The United States shall give the appropriate
Settlor notice of any claim for which the United States plans to
seek indemnification pursuant to Paragraph 103.a. and 103.b., and
shall consult with the Settlors prior to settling such claim.

104. Each Settlor waives all claims against the United
States for damages or reimbursement or for set-off of any
payments made or to be made to the United States, arising from or
on account of any contract, agreement, or arrangement between
that Settlor and any person for performance of Work on or
relating to the Site, including, but not limited to, claims on
account of construction delays. In addi;ion, each Settlor shall
indemnify and hold harmless the United States with respect to any
and all claims for damages or reimbursement arising from or on
account of any contract, agreement, or arrangement between that
Settlor and any person for performance of Work on or relating to
the Site, including, but not limited to, claims on account of

construction delays.
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105. No later than fifteen (15) days before commencing
any on-Site Work, Waste Management shall secure, and shall
maintain comprehensive general liability insurance with limits of
ten (10) million dollars, combined single limit, and automobile
liability insurance with limits of one (1) million dollars,
combined single limit, naming the United States as additional
insureds. In addition, no later than fifteen (15) days before
commencing any on-Site O&M Work, the Tulalip Tribes shall secure,
and shall maintain comprehensive general liability insu;ance with
limits of five (5) million dollars, combined single limit, and
automobile liability insurance with limits of one (1) million
dollars, combined single limit, naming the United States as
additional insureds. Once Waste Management has begun on-Site O&M
work and after receipt of written approval from EPA, it can
reduce its comprehensive general liability insurance limit from
ten (10) million dollars to five (5) million dollars. In
addition, for the duration of each Settlor’s obligations under
this Consent Decree, each Settlor shall satisfy, or shall ensure
that its contractors or subcontractors satisfy, all applicable
laws and regulations regarding the provision of worker's
compensation insurance for all persons performing the Work on
behalf Qf that Settlor in furtherance of this Consent Decree.
Prior to commencement of the Work under this Consent Decree, each
Settlor shall provide to EPA certificates of such insurance and a
copy of each insurance policy. Each Settlor shall resubmit such

certificates and copies of policies required by this Paragraph
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each year on the anniversary of the effective date of this
Consent Decree. If a Settlor demonstrates by evidence
satisfactory to EPA that any contractor or subcontractor
maintains insurance equivalent to that described above, or
insurance covering the same risks but in a lesser amount, then,
with respect to that contractor or subcontractor, that Settlor
need provide only that portion of the insurance described above
which is not maintained by the contractor or subcontractor.
XXI. FORCE MAJEURE

106. "Force Majeure", for purposes of this Consent
Decree, is defined as any event arising from causes beyond the
control of a Settlor, of any entity controlled by a Settlor, or
of a Settlor’s contractors, that delays or prevents the

performance of any obligation under this Consent Decree despite a

Settlor’s best efforts to fulfill the obligation. The
requirement that a Settlor exercises "best efforts to fulfill the
obligation" includes using best efforts to anticipate any
potential Force Majeure event and best efforts to address the
effects of any potential Force Majeure event (1) as it is
occurring, and (2) following the potential Force Majeure event,
such that the delay is minimized to the greatest extent possible.
|| "Force Majeure" does not include financial inability to complete
the Work or a failure to attain the Performance Standards as
specified in the Interim ROD and as further delineated in the

SOW.
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107. If any event occurs or has occurred that may delay
the performance of any obligation under this Consent Decree,
whether or not caused by a Force Majeure event, a Settlor shall
orally notify EPA’s Project Manager or, in his or her absence,
EPA's Alternate Project Manager or, in the event both of EPA’S
designated representatives are unavailable, the Director of the
Office of Environmental Cleanup, EPA Region 10, within ten (10)
days of when the invoking Settlor first knew that the event might
cause a delay. Within five (5) days thereafter, the invoking
Settlor shall provide to EPA, in writing, an explanation and
description of the reasons for the delay; the anticipated
duration of the delay; all actions taken or to be taken to
prevent or minimize the delay; a schedule for implementation of

any measures to be taken to prevent or mitigate the delay or the

effect of the delay; the invoking Settlor’s rationale for
attributing such delay to a Force Majeure event if it intends. to
assert such a claim; and a statement as to whether, in the
opinion of the invoking Settlor, such event may cause or
contribute to an endangerment to public health, welfare, or the
environment. The invoking Settlor shall include with any notice
all available documentation supporting its claim that the delay
was attributable to a Force Majeure. Failure to comply with the
above requirements shall preclude the invoking Settlor from
asserting any claim of Force Majeure for that event for the
period of time of such failure to comply, and for any additional

delay caused by such failure. The invoking Settlor shall be

TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION

PAGE 113




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

deemed to know of any circumstance of which the invoking Settlor,
any entity controlled by'the invoking Settlor, or the invoking
Settlor’s contractors knew or should have known.

108. If EPA agrees that the delay or anticipated delay
is attributable to a Force Majeure event, the time for
performance of the obligations under this Consent Decree that are
affected by the Force Majeure event will be extended by EPA for

such time as is necessary to complete those obligations. An

|extension of the time for performance of the obligations affected
by the Force Majeure event shall not, of itself, extend the time
for performance of any other obligation. If EPA does not agree
that the delay or anticipated delay has been or will be caused by

a Force Majeure event, EPA will notify the invoking Settlor, in

writing, of its decision. If EPA agrees that the delay is
attributable to a Force Majeure event, EPA will notify the
invoking Settlor, in writing, of the length of the extension, if
any, for performance of the obligations affected by the Force
Majeure event.

109. If the invoking Settlor elects to invoke the
dispute resolution procedures set forth in Section XXII
(Dispute Resolution), it shall do so no later than fifteen (15)
"days after receipt of EPA’s notice. In any such proceeding, the
invoking Settlor shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated delay

has been or will be caused by a Force Majeure event, that the

duration of the delay or the extension sought was or will be
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warranted under the circumstances, that best efforts were
exercised to avoid and mitigate the effects of the delay, and
that . the invoking Settlor complied with the requirements of
Paragraphs 107 and 108, above. If the invoking Settlor carries
this burden, the delay at issue shall be deemed not to be a
violaﬁion by the invoking Settlor of the affected obligation of
this Consent Decree identified to EPA and the Court.
XXII. DISPUTE RESOLUTION

110. Unless otherwise expressly provided for in this
Consent Decree, the dispute resolution procedures of this section
shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, the
procedures set forth in this section shall not apply to actions
by the United States to enforce obligations of the Settlors that
have not been disputed in accordance with this section.

111. Other than a dispute regarding a "Mediated-
Matter", as that term is defined in Paragraph 112.b. below, any -
dispute which arises under or with respect to this Consent Decree
shall in the first instance be the subject of informal
negotiations between the parties to the dispute. The period for
informal negotiations shall not exceed twenty (20) days from the
time the dispute arises, unless it is extended by written
agreement of the parties to the dispute. The dispute shall be
considered to have arisen when one party sends the other parties
a written Notice of Dispute. A dispute regarding a "Mediated

Matter" shall in the first instance shall be subject to the

TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION
PAGE 115




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

informal dispute resolution provisions specified in Paragraph 112

below.

112.a. Any dispute of a matter subject to mediation

under this Paragraph (hereinafter referred to as the "Mediated
“Matters") which arises under or with respect to this Consent
Decree shall in the first instance be the subject of informal
negotiations between the parties to the dispute. The dispute

shall be considered to have arisen when one party sends the other

party a written Notice of Dispute. The period for informal
lnegotiations shall not exceed twenty (20) days from the time the
dispute arises, unless it is extended by written agreement of the
parties to the dispute. After the end of this twenty (20) day
period, Waste Management and/or EPA shall have an additional five
"(5) days to submit a written request for informal mediation of a
Mediated Matter. Unless Waste Management or EPA requests
“mediation of a Mediated Matter specified in Paragraph 112.b.
“below in Waste Management’s or EPA’s written request for informal
mediation (which must be submitted five (5) days after
termination of the twenty (20) day informal negotiation period
specified above), then the resolution of the dispute shall
iproceed under the provisions of Paragraphs 111, and 113 through
116 of this Decree. If Waste Management or EPA requests informal
mediation pursuant to this Paragraph, then EPA and Waste
Management shall meet to discuss an extension of time for

informal resolution of the dispute and to establish informal

mediation procedures to govern the use of mediation to assist EPA
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and Waste Management in resolving the dispute informally. Once
the mediation procedures have been established, such procedures
shall apply to the dispute of a Mediated Matter, rather than the
informal procedures of Paragraph 111. EPA and Waste Management
agree that the mediation provisions established under this
Paragraph will only apply to disputes regarding Mediated Matters.
b. For purposes of this Paragraph, the term "Mediated
Matters" shall only include disputes regarding the following:
1) EPA’'s decision under Paragraphs 76.a. and 76.c. of this Decree
that Waste Management is either materially failing to construct
or has materially failed to construct the Interim Remedial Action
selected in the Interim ROD in a manner which will allow the
final Interim Remedial Action to meet the Performance Standards
contained in the Interim ROD and as further delineated in the SOW
attached to this Decree; or 2) EPA’s decision under Paragraphs
76.a. and 76.c. of this Decree that Waste Management is either
materially failing to construct or has materially failed to
construct the Interim Remedial Action selected in the Interim ROD
in accordance with the time frames specified in the SOW and
associated Work Plans, as such documents are modified pursuant to
the terms of this Consent Decree, wherein such delay in
performance of the Work by Waste Management is not approved by
EPA in writing, or such delay is not otherwise excused by EPA or
the Court. Discussions regarding a Mediated Matter include all
issues surrounding the dispute, including whether the

administrative record of the dispute compiled by EPA regarding a
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"Mediated Matter" was compiled by EPA in a fair and equitable
manner and in accordance with CERCLA and the NCP. Unless
otherwise agreed to by EPA and Waste Management in writing, only
Mediated Matters may be the subject of a mediation process.

|| c. If for any reason EPA and Waste Management are
unable to select a mediator, or are unable to approve and execute

a contract for mediation services, or are unable to complete the

imediation within the time periods specified for mediation as
agreed'to between EPA and Waste Management, then EPA may proceed
as provided in Paragraphs 113 through 116 of this Consent Decree.
d. Unless EPA and Waste Management agree otherwise, in
writing, the mediator’s activity shall be as specified in this
Paragraph. The mediator’s role shall be to assist in negotiation
"between EPA and Waste Management and mediate the dispute. In
order to assist the mediator, if EPA and Waste Management agree,
"the parties to the dispute may submit written statements of
position to the mediator. Such statements submitted to the
mediator shall not be part of the administrative record in any
subsequent administrative or judicial proceeding or other future
action regarding the subject matter of the mediation. If it will
flassist in resolution of the dispute, and upon request of either
party, the mediator may render an opinion on the merits of the
dispute. Any opinion rendered by the mediator shall not be made
part of the administrative record. Mediation sessions shall not
be recorded verbatim and no formal minutes or transcripts shall

be maintained.
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e. Any agreement reached by EPA and Waste Management
to resolve a dispute of a "Mediated Matter" under this Paragraph
shall be in writing and signed by both EPA and Waste Management,
and shall be incorporated into and become an enforceable element
of this Consent Decree. If any such agreement is reached between
the parties regarding the dispute of a "Mediated Matter" under
this Paragraph, and the agreement is not signed by both of the
Parties within seven (7) days after the resolution of the
dispute, the agreement shall be null and void, and the Parties
shall then have five (5) days to submit their respective written
Statements of Position to the EPA Region 10 Director of the
Office of Environmental Cleanup as specified in Paragraph 113.a.
below. If after completion of mediation pursuant to this
Paragraph the Parties were unable to reach an agreement resolving
the dispute, then the Parties shall have five (5) days to submit
their respective written Statements of Position to the EPA Region
10 Director of the Office of Environmental Cleanup as specified
in Paragraph 113.a. below. The EPA Region 10 Director of the
Office of Environmental Cleanup‘will issue a final administrative
decision resolving the dispute pursuant to Paragraph 114.b. of
this Decree, and this final administrative decision shall be
binding on Waste Management, subject only to the right to seek
judicial review pursuant to Paragraph 114.c. and 114.d. of this
Consent Decree.

113.a. In the event that the parties cannot resolve a

dispute by informal negotiations under either Paragraph 112 (for
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1 ||disputes regarding "Mediated Matters") or Paragraph 111 (for all

2 “other disputes arising under this Consent Decree), then the

3 {position advanced by EPA shall be considered binding unless,

4 [|within five (5) days after the conclusion of the informal

5 |[negotiation period, a Settlor invokes the formal dispute

6 ||resolution procedures of this section by serving on the

7 ||United States a written Statement of Position on the matter in
8 "dispute, including, but not limited to, any factual data,

9 |lanalysis, or opinion supporting that position and any supporting
10 décumehtation relied upon by that invoking Settlor. The

11 |[Statement of Position shall specify the invoking Settlor’s

12 ||position as to whether formal dispute resolution should proceed
13 ||under Paragraphs 114 or 115.

14 b. Within fourteen (14) days after receipt of the

15 "invoking Settlor’s Statement of Position, EPA will serve on the

16 linvoking Settlor EPA’s Statement of Position, including, but not

17 |[|limited to, any factual data, analysis, or opinion supporting

18 jthat position and all supporting documentation relied upon by

19 ||[EPA. EPA’'s Statement of Position shall include a statement as to
20 lwhether formal dispute resolution should proceed under Paragraph
21 l,114 or 115. Within seven (7) days after receipt of EPA’s

22 IStatement of Position, the invoking Settlor may submit a Reply.
23 c. If there is disagreement between EPA and the

24 |iinvoking Settlor as to whether dispute resolution should proceed
25 [[under Paragraph 114 or 115, the parties to the dispute shall

26 ||follow the procedures set forth in the paragraph determined by

27
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EPA to be applicable. However, if the invoking Settlor
ultimately appeals to the Court to resolve the dispute, the Court
shall determine which paragraph is applicable in accordance with
the standards of applicability set forth in Paragraphs 114 and
115.

114. Formal dispute resolution for disputes pertaining
to the selection or adequacy of any response action and all other
disputes that are accorded review on the administrative record
under applicable principles of administrative law éhall be
conducted pursuant to the procedures set forth in this paragraph.
For purposes of this paragraph, the adequacy of any response
action includes, without limitation: (1) the adequacy or
appropriateness of plans, procedures to implement plans, or any
other items requiring approval by EPA under this Consent Decree;
and (2) the adequacy of the performance of response actions taken
pursuant to this Consent Decreé. Nothing in this Consent Decree
shall be construed to allow any dispute by any Settlor regarding
the validity of the Interim ROD’s provisions.

a. An administrative record of the dispute shall be
maintained by EPA and shall contain all statements of position,
including supporting documentation, submitted pursuant to this
section. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the
dispute.

b. The Director of the Office of Environmental

Cleanup, EPA Region 10, or his designee, will issue a final
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|administrative decision resolving the dispute based on the
administrative record described in Paragraph 114.a. This
decision shall be binding upon the invoking Settlor, subject only

to the right to seek judicial review pursuant to Paragraph 114.c.

and d.

c. Any administrative decision made by EPA pursuant to
Paragraph 114.b. shall be reviewable by this Court, provided that
a motion for judicial review of the decision is filed by the
invoking Settlor with the Court and served on all Parties within
ten (10) days of receipt of EPA’s decision. The motion shall
include a description of the matter in dispute, the efforts made
by the parties to resolve it, the relief requested, and the
schedule, if any, within which the dispute must be resolved to
ensure orderly implementation of this Consent Decree. The
United States may file a response to the invoking Settlor’s
motion.

d. In proceedings on any dispute governed by this
paragraph, the invoking Settlor shall have the burden of
demonstrating that the decision of the Director of the Office of
Environmental Cleanup is arbitrary and capricious or otherwise
not in accordance with law. Judicial review of EPA’s decision
shall be on the administrative record compiled pursuant to
Paragraph 114.a.

115. Formal dispute resolution for disputes that
neither pertain to the selection or adequacy of any response

action nor are otherwise accorded review on the administrative
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record under applicable principles of administrative law, shall
be governed by this paragraph.

a. Following receipt of the invoking Settlor’s
Statement of Position submitted pursuant to Paragraph 113, the
Director of the Office of Environmental Cleanup, EPA Region 10,
will issue a final decision resolving the dispute. The Office of
Environmental Cleanup Director’s decision shall be binding on the
invoking Settlor unless, within ten (10) days of receipt of the
decision, the invoking Settlor files with the Court and serves on
the parties a moticn for judicial review of the decision setting
forth the matter in dispute, the efforts made by the parties to
resolve it,.the relief requested, and the schedule, if any,
within which the dispute must be resolved to ensure orderly
implementation of the Consent Decree. The United States may file
a response to the invoking Settlor’s motion.

b. Notwithstanding Paragraph M of Section I
(Background) of this Consent Decree, judicial review of any.-
dispute governed by this paragraph shall be governed by
applicable principles of law.

116. The invocation of formal dispute resolution
procedures under this section shall not extend, postpone, or
affect in any way any obligation of a Settlor under this Consent
Decree not directly in dispute, unless EPA or the Court agrees
otherwise. Stipulated penalties with respect to the disputed
matter shall continue to accrue but payment shall be stayed

pending resolution of the dispute as provided in Paragraph 121.
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Notwithstanding the stay of payment, stipulated penalties shall
accrue from the first day of noncompliance with any applicable
provision of this Consent Decree as provided in Section XXIII
I(Stipulated Penalties) of this Decree. In the event that Waste
Management or the Tulalip Tribes does not prevail on the disputed
issue, stipulated penalties shall.be assessed and paid as

provided in Section XXIII (Stipulated Penalties).

XXIITI. STIPULATED PENALTIES

117. Each Settlor shall be liable for stipulated

penalties in the amounts set forth in Paragraphs 118, 119, and

120 to the United States for its failure to comply with the
requirements of this Consent Decree specified below, unless
"excused under Section XXI (Force Majeure) or excused under

Section XXII (Dispute Resolution). "Compliance" by a Settlor

shall include completion by that Settlor of the activities
required of it under this Consent Decree or any Work Plan or
other plan approved under this Consent Decree identified below in
accordance with all applicable requirements of law, this Consent
Decree, the SOW, any plans or other documents approved by EPA
pursuaﬁt to this Consent Decree, and within the specified time
schedules established by and approved under this Consent Decree.

118.a. The following stipulated penalties shall accrue
to a non-compliant Settlor per violation per day for any

noncompliance by that Settlor identified in Subparagraph b:
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1 Penalty Per Violation Period of Noncompliance
Per Day
®:
$1,000 1st - - 1l4th day
3
$5,000 15th - - 30th day
4
$10,000 31st day and beyond.
5
b. Activities/Deliverables
6
(1) Conducting the Work without EPA approval.
7
(ii) Failure of Waste Management to submit the
8 Remedial Design/Remedial Action Work Plan by
the due date specified in the SOW attached to
9 this Decree.
10 (1ii) Failure of Waste Management to submit the
. Construction Quality Assurance Plan (CQAP) by
11 the due date specified in the SOW attached to
this Decree.
12
(iv) Failure of Waste Management to submit
13 corrected or revised Remedial Design and
Remedial Action Work Plans in accordance with
14 Section XIII (EPA Approval of Plans and Other
‘ Submissions) by the due date specified in the
15 ” SOW attached to this Decree.
16 (v) Failure by Waste Management to initiate
Interim Remedial Action or failure by Waste
17 Management to initiate O&M activity in the
specified time and in accordance with the
18 plans required by this Consent Decree and the
SOw.
19
(vi) Failure by Waste Management to complete
20 Interim Remedial Action and three (3) years
(or longer period of time to be determined by
21 EPA and Waste Management in writing pursuant
to the criteria specified in Section 4.6.4 of
22 " the SOW attached as Appendix B to this
Decree, but in any event not to exceed five
23 (5) years) of O&M activities, or failure by
the Tulalip Tribes to complete O&M activities
24 in the specified time and in accordance with
‘the plans required by this Consent Decree and
25 the SOW; as specified in Section VII
(Operation and Maintenance) of this Decree.
26
. 27 || TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION
28 || PAGE 125




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

c. The following stipulated penalties shall accrue per
violation per day for failure to submit timely or adequate

reports or other written documents pursuant to the schedules in

the SOW attached to this Decree or pursuant to the provisions of
"this Decree:
Penalty Per Violation Period of Noncompliance
Per Day
$500 1st - - 1l4th day
$1,000 15th - - 30th day
" $$;000 31st day and beyond.

119. If any amounts, other than Stipulated Penalties,
due to the United States under this Consent Decree are not paid
by a Settlor by the required date, that Settlor shall pay to EPA
as a stipulated penalty, in addition to the Interest that may be
required under this Consent Decree, $3,000.00 per day that such
payment is late. Payments made pursuant to this Paragraph shall
be in addition to any other remedies or sanctions available to
Plaintiffs by virtue of a Settlor’s failure to make timely
payments required by this Decree. Payments of stipulated
penalties and Interest for late payments due under this Consent
Decree shall be paid to EPA’s Tulalip Landfill Site-Specific
Account pursuant to the payment provisions of Paragraph 100 of
this Decree.

120. In the event that EPA assumes performance of a
portion or all of the Work required of a Settlor pursuant to

Paragraph 134 of Section XXIV (Covenants Not to Sue by
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Plaintiff), that Settlor shall be liable for a stipulated penalty
in the amount of $1,000.00 per day until the work has been
completed by EPA, except in the event that EPA has taken over the
Work required of that Settlor due to a lack of funds pursuant to
Sections VII (Operations and Maintenance) or Paragraph 100 of
this Decree.

121. All penalties assessed against a Settlor shall
begin to accrue on the day after the complete performance is due
or the day a violation occurs, and shall continue to accrue
through the final day of the correction of the noncompliance or
completion of the activity. However, stipulated penalties shall
not accrue: (1) with respect to a deficient submission under
Section XII (EPA Approval of Plans and Other Submissions), during
the fifteen (15) day grace period provided after the date that
EPA notifies a Settlor of any deficiency; (2) with respect to a
decision by the Director of the Office of Environmental Cleanup,
EPA Region 10, under Paragraph 114.b. or 115.a. of Section XXTII
(Dispute Resolution), during the period, if any, beginning on the
twenty-first (21st) day after the date the invoking Settlor’s
reply to EPA’'s Statement of Position is received until the date
that the Director issues a final decision regarding such dispute;
or (3) with respect to judicial review by this Court of any
dispute under Section XXII (Dispute Resolution), during the
period, if any, beginning on the 31st day after the Court'’'s
receipt of the final submission regarding the dispute until the

date that the Court issues a final decision regarding such
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dispute. Nothing herein shall prevent the simultaneous accrual
of separate penalties for separate violations of this Consent
Decree.

122. Following EPA’'s determination that a Settlor has
failed to comply with a requirement of this Consent Decree, EPA
may give that non-compliant Settlor written notification of the
same and describe the noncompliance. EPA may send the non-
"compliant Settlor a written demand for the payment of the
penalties. However, penalties shall accrue as provided in the
preceding paragraph regardless of whether EPA has notified the
non-compliant Settlor of a violation.

123. All penalties accruing under this section shall
be due and payable to the United States within thirty (30) days

of a Settlor’s receipt from EPA of a demand for payment of the

Ipenalties, unless that Settlor invokes the Dispute Resolution
procedures under Section XXII (Dispute Resolution). All payments
lto the United States under this section shall be paid pursuant to
the provisions of Paragraph 100 of this Decree and shall indicate
that the payment is for stipulated penalties.

124. The payment of penalties shall not alter in any
way each Settlor’s obligation to complete the performance of the
Work required under this Consent Decree.

125. Penalties shall continue to accrue as provided in
Paragraph 121 during any dispute resolution period, but need not

be paid until the following:
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a. If the dispute is resolved by agreement or by a
decision of EPA that is not appealed to this Court, accrued
penalties determined to be owing shall be paid to EPA‘within
fifteen (15) days of the agreement or the receipt of EPA’'s
decision or order. EPA may, as part of the resolution of the
dispute, agree to waive all or part of any accrued penalties;

b. If the dispute is appealed to this Court and the
United States prevails in whole or in part, the invoking Settlor
shall pay all accrued penalties determined by the Court to be
owed to EPA within sixty (60) days of receipt of the Court’s
decision or order, except as provided in Subparagraph c below;

c. If the District Court’s decision is appealed by
any Party to the dispute, the invoking Settlor shall pay all
accrued penalties determined by the District Court to be owing to
the United States into an interest-bearing escrow account within
sixty (60) days of receipt of the Court’s decision or order.
Penalties shall be paid into this account, as they continue to
accrue, at least every sixty (60) days. Within fifteen (15) days
of receipt of the final appellate court decision, the escrow
agent shall pay the balance of the account to EPA or to the
invoking Settlor to the extent that it prevails.

126.a. If a Settlor fails to pay stipulated penalties
when due, the United States may institute proceedings to collect
the penalties from the non-compliant Settlor, as well as

Interest. The non-compliant Settlor shall pay Interest on the
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unpaid balance, which shall begin to accrue on the date of demand
made pursuant to Paragraph 122.

b. Nothing in this Consent Decree shall be construed
as prohibiting, altering, or in any way limiting the ability of
the United States to seek any other remedies or sanctions against
a Settlor available by virtue of that Settlor’s violation of this
Decree or of the statutes and regulations upon which it is based,
including, but not limited to, penalties pursuant to Section
122(1) of CERCLA, 42 U.S.C. § 9622(1). Provided, however, that
the United States shall not seek civil penalties pursuant to
Section 122 (1) of CERCLA, 42 U.S.C. § 9622(1), for any violation
for which a stipulated penalty is provided herein, except in the
case of a willful violation of the Consent Decree.

127. Notwithstanding any other provision of this
section, the United States may, in its unreviewable discretion,
waive any portion of stipulated penalties that have accrued
pursuant to this Consent Decree.

XXIV. COVENANTS NOT TO SUE BY UNITED STATES

128. In consideration of the actions that will be

performed by Waste Management under the terms of this Consent

"Decree, and in consideration of the payments and the actions that

will be performed by the Tulalip Tribes under the terms of this
Consent Decree, and except as specifically provided in
Paragraph 36 as to the Tulalip Tribes and Paragraph 37 as to
Waste Management of Section VIII, and Paragraphs 129, 130, 132,

and 134 of this Section, the United States covenants not to sue
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or to take administrative action against Waste Management and its
Related Entities and the Tulalip Tribes and their Related
Entities with respect to the Site pursuant to Sections 106 and
107 (a) of CERCLA, Section 7003 of RCRA, Section 311 of the Clean
Water Act as that section pertains to "removal actions and
removal costs" only, and Sections 301 and 309 of the Clean Water
Act with respect to liability for civil penalties for discharges
resulting solely from disposal of Waste Material at On-Source
Areas of the Site prior to issuance of the Interim ROD, or as
otherwise provided in the Interim ROD or the RD/RA Work. Plan.
With respect to past and future liability under the CWA specified‘
above, these covenants not to sue under the CWA shall take effect .
for Waste Management upon the date of entry of this Consent
Decree. With respect to past and future liability under CERCLA
and RCRA specified above, the covenants not to sue under CERCLA
and RCRA shall take effect for Waste Management upon EPA’s
issuance of EPA’'s certification of completion of the Interim
Remedial Action pursuant to Paragraph 93.b. of this Decree. With
respect to past and future liability under CERCLA, RCRA and the
CWA specified above, these covenants not to sue shall take effect
for the Tulalip Tribes upon the Tulalip Tribes’ payment of the
$1,000,000 required of the Tribes by Paragraph 99 of Section XIX
(Reimbursement of Response Costs). However, if any Related
Entity of a Settlor asserts any claims or causes of action with
respect to the Site against the United States, which if asserted

by such Settlor would be inconsistent with the Covenants Not To
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Sue by the Settlors in Paragraphs 138, 140, 141 and 142, the
Covenant Not To Sue by Plaintiff shall be void with respect to
that party or any alter ego of that party bringing the claims or
causes of action. EPA, Waste Management, and the Tulalip Tribes
understand and agree that in the evenﬁ Waste Management or the
Tulalip Tribes fail to meet their obligations under this Consent
Decree, then EPA may enforce the terms of this Decree against
Waste Management or the Tulalip Tribes, as appropriate, with the
Court, 'notwithstanding EPA’s covenants not to sue contained in
this Decree. In the event of any breach by a Settlor of its
obligations under this Consent Decree, the covenant not to sue
shall remain in effect as to the non-breaching party and its
Related Entities despite such breach. ' These covenants not to sue
are conditioned upon the satisfactory performance by each Settlor
of its obligations under this Consent Decree. These covenants
not to sue extend only to each Settlor and its Related Entities
and do not extend to any other person.

129. United States’ Pre-certification reservations.

Notwithstanding any other provision of this Consent
Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this
action or in a new action, or to issue an administrative order
seeking to compel a Settlor or its Related Entities (1) to
perform further response actions relating to the Site or (2) to

reimburse the United States for additional costs of response if,
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prior to Certification of Completion of the Interim Remedial
Action:
(i) conditions at the Site, previously unknown to EPA,
are discovered, or
(ii) information, previously unknown to EPA, is
received, in whole or in part,
and these previously unknown conditions or information together
with any other relevant information indicates that the Interim
Remedial Action is not protective of human health or the
environment.

130. United Stateg’ Post-certification reservations.

Notwithstanding any other provision of this Consent
Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this
action or in a new action, or to issue an administrative order
seeking to compel a Settlor or its Related Entities (1) to
perform further response actions relating to the Site or (2) to
reimburse the United States for additional costs of response if,
subsequent to Certification of Completion of the Interim Remedial
Action:
(i) conditions at the Site, previously unknown to EPA,
are discovered, or
(ii) information, previously unknown to EPA, is
received, in whole or in part,
and these previously unknown conditions or this information

together with other relevant information indicate that the
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Interim Remedial Action is not protective of human health or the
“environment.

131. For purposes of Paragraph 129, the information
"and the conditions known to EPA shall include only that
information and those conditions known to EPA as of the date the
Interim ROD was signed and set forth in the Interim Record of
Decision for the Site and the administrative record supporting

the Interim Record of Decision. For purposes of Paragraph 130,

"the information and the conditions known to EPA shall include
only that information and those conditions known to EPA as of the
date of EPA’'s certification of completion of the Interim Remedial
Action and set forth in the Interim Record of Decision, the
administrative record supporting the Interim Record of Decision,
the post-Interim ROD administrative record, or in any information

received by EPA pursuant to the requirements of this Consent

Decree prior to EPA’'s certification of completion of the Interim

Remedial Action. EPA and Waste Management agree that the terms
"new conditions" or "new information" shall not include a
determination by EPA that the selected Interim Remedial Action,
despite being properly designed and constructed by Waste
Management, in compliance with all obliéations and requirements
imposed by EPA, including those under the AOC between EPA and
Waste Management and under this Consent Decree (including the SOW
developed thereto), the Interim ROD (including the performance
standards therein), the Construction Quality Assurance Plan, and

the Operation and Maintenance Plan, has failed to minimize
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migration of liquids through the landfill. The United States’
reservation of rights in Paragraphs 129 and 130 do not apply to
the Seattle School District or the SDC Defendants and their
Related Entities.

132. Notwithstanding any other provision of this
Consent Decree, the United States reserves, and this Consent
Decree is without prejudice to, the right to institute
proceedings in this action or a new action, or to issue an
administrative order seeking the Tulalip Tribes or its Related
Entities to perform further response actions necessary to protect
human health and the environment relating to the Off-Source Areas_
of the Site. This Paragraph shall not apply to Waste Management,.
and the United States expressly agrees that its covenant not to
sue Waste Management or its Related Entities includes further
response actions related to the Off-Source Areas of the Site, and
also includes "failure of the selected Interim Remedial Action",
except as otherwise provided in Paragraph 37 of this Decree.

133. General reservations of rights. The covenants not

to sue set forth above do not pertain to any matters other than
those expressly specified in Paragraph 128, and additionally as
to Waste Management, Paragraph 132. The United States reserves,
and this Consent Decree is without prejudice to, all rights
against the Settlors and their Related Entities with respect to
all other matters including, but not limited to, the following,
provided, however, that claims or causes of action brought by the

United States pursuant to the reservation of rights in this
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Paragraph shall not void the contribution protection provided
pursuant to this Decree or the covenant not to sue for matters
outside the scope of these reservation of rights:

(a) claims based on a failure by a Settlor to meet a
requirement of this Consent Decree;

(b) claims based on a failure by Waste Management to
fulfill its remaining obligations under the existing
Administrative Order on Consent for RI/FS to which Waste
Management was a party. Such remaining obligations of Waste
Management pursuant to the AOC for RI/FS shall not include
implementation of remedial action for the Site. If the Final
Comprehensive Baseline Risk Assessment ("CBRA") for the Off-
Source Areas of the Site is not released by EPA to the AOC for
RI/FS Signatories ("AOC Signatories") by August 29, 1997, then
the AOC Signatories, including Waste Management, shall not be
responsible for EPA response costs under the AOC for RI/FS which
are incurred from August 29, 1997, through the date of issuance
of the CBRA to the AOC, Signatories. In addition, if by
September 30, 1997, EPA fails to send the AOC Signatories a
letter containing EPA’s decision regarding whether the AOC
Signatories will have to prepare either a feasibility study for
the Off-Source Areas of the Site which evaluates technical
remediation alternatives of wetland sediments in the Off-Source
Areas or a more streamlined feasibility study, then the AOC
Signatories, including Waste Management, shall not be responsible

for EPA response costs under the AQOC for RI/FS which are incurred

TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION
PAGE 136

®




10
11
12
13

14

16
17
18
19
20
21
22
23
24
25
26

o

- 28

from September 30, 1997, to the date of issuance of the letter to

the AOC Signatories;

(c) 1liability arising from the past, present, or
future disposal, release, or threat of release of Waste Materials
outside of the Site, except to the extent that the sole basis for
liability at another Site is the migration of Waste Materials
from the Site;

(d) 1liability for future placement, transportation,
storage, arrangement for disposal or disposél of Waste:Material
at the Site, other than as provided in the Interim RODG the RD/RA
Work Plan, or otherwise ordered by EPA, and excluding continuing
releases of Waste Material existing at the Site prior to issuance
of the Interim ROD;

(e) 1liability for damages for injury to, destruction
of, or loss of natural resources, and for the costs of any
natural resource damage assessments, including, without
limitation, any such claims brought by or on behalf of any
Settling Federal Agency;

(f) criminal liability; and

(g) liability for violations by a Settlor of federal
law which occur during or after implementation of the Interim
Remedial Action.

134. Work Takeover. In the event EPA determines that a

Settlor has ceased implementation of any portion of the Work
required by it hereunder, is seriously or repeatedly deficient or

late in its performance of the Work, or is implementing the Work
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in a manner which may cause an endangerment to human health or
the environment, EPA may assume the performance of all or any

portions of the Work as EPA determines necessary. Such a non-

"compliant Settlor may invoke the procedures set forth in Section
XXII (Dispute Resolution), Paragraph 114, to dispute EPA’s
determination that takeover of the Work is warranted under this
Iparagraph. Costs incurred by the United States in performing the
Work pursuant to this paragraph shall be considéred Additional
Response Costs that the non-compliant Settlor shall pay pursuant
to Section XIX: (Reimbursement of Response Costs).

135. EPA’s approval, under Paragraph 73 of this
Decree, of Waste Management’s withdrawal of the financial

security provided by Waste Management, will be withdrawn without

reservation upon EPA’sS determination that Waste Management
submitted a false, inaccurate, incomplete, or misleading
certification. 1In the event EPA withdraws its approval for
withdrawal of the financial security, the provisions of
Paragraphs 76.a. and 76.b. will apply. EPA’'s determinations
under this Paragraph shall be subject to the provisions of
Section-XXII (Dispute Resolution) of this Consent Decree.
136. Notwithstanding any other provision of this
Consent Decree, the United States retains all authority and
reserves all rights to take any and all response actions
lauthorized by law; provided, however, the United States shall not

take any actions that constitute implementation of the remedy

selected in the Interim ROD except in accordance with Section VII
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(Performance of the Interim Remedial Action by Waste Management),

Section XVIII (Emergency Response), and Paragraph 134 of this
Decree; and further provided that such authorities and
reservations by the United States do not impair the covenants as
set forth in this Section.
137. Notwithstanding any provision of this Consent

Decree, the United States hereby retains all of its information
gathering and inspection authorities and rights, including
enforcement actions related thereto, under CERCLA, RCRA, and any
other applicable statutes or regulations.

XXV. COVENANTS BY WASTE MANAGEMENT AND THE TULALIP TRIBES

138. Covenant Not to Sue. Subject only to the specific

reservations set forth in Paragraphs 143 and 144, Waste
Management and the Tulalip Tribes hereby covenant not to sue and
agree not to assert any claims or causes of action against the
United States with respect to the Site or this Consent Decree,
including, but not limited to:
a. except as provided in Section XVI (Claims Against

The Superfund) of this Consent Decree, any direct or indirect
claim for reimbursement from the Hazardous Substance Superfund
(established pursuant to the Internal Revenue Code, 26 U.S.C.
§ 9507) through Sections 106 (b) (2), 107, 111, 112, 113 of CERCLA,
42 U.S.C. §§ 9606(b) (2), 9607, 9611, 9612, 9613, or any other
provision of law;

| b. any claims against the United States, including any

department, agency, or instrumentality of the United States under
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Sections 107 and/or 113 of CERCLA, 42 U.S.C. §§ 9607 and/or 9613,
related to the Site, or

¢. any claims arising out of response activities at
the Site, including claims based on EPA’'s selection of response
actions, oversight of response activities, or approval of plans
for such activities. However, notwithstanding the foregoing, if
the United States brings a claim or cause of action related to
costs associated with the CBRA or the letter referenced in
Paragraph 133 (b) which is inconsistent with the United States
commitments in Paragraph 133 (b), Waste Management may assert
counterclaims under Paragraph 133 (b) to the same extent and for
the same matter as that raised in the claim asserted against
Waste Management.

139. Nothing in this Consent Decree shall be deemed to
"constitute preauthorization of a claim within the meaning of
Section 111 of CERCLA, 42.U.S.C. § w611, or 40 C.F.R.

§ 300.700(d), except as provided in Section XVI (Claims Against
The Superfund) of this Consent Decree.

140. In consideration of the Generator Defendants’ and
the Settling Federal Agencies’ covenants not to sue and agreement
not to assert any claims or causes of action against Waste
Management or their Related Entities and the Tulalip Tribes or
their Related Entities with respect to the Site in the Generator
Defendants Consent Decree, and except as otherwise provided in
Paragraph 144.a., b., c., e., g., and h., Waste Management and

the Tulalip Tribes hereby covenant not to sue and agree not to
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assert any claims or causes of action against the Generator
Defendants or their Related Entities or the Settling Federal
Agencies in the Generator Defendants Consent Decree, with respect
to the Site.

141. In consideration of the SDC Defendants’ covenants
not to sue and agreement not to assert any claims or causes of

action against Waste Management or its Related Entities and the

{Tulalip Tribes or their Related Entities with respect to the Site

in the SDC Defendants Consent Decree, and except as otherwise
provided in Paragraph 144.a., b.(2), e., and h., Waste Management
and the Tulalip Tribes hereby covenant not to sue and agree not
to assert any claims or causes of action against the SDC
Defendants or their Related Entities with respect to the Site.

142. Subject only to the specific reservations set
forth in Paragraphs 143, 144, and 148, Waste Management and the
Tulalip Tribes hereby covenant not to sue and agree not to- assert
any claims or causes of action, including claims pursuant to
Sections 107 and/or 113 of CERCLA, against any person relating to
liability for Matters Addressed in this Consent Decree.

143. Each Settlor reserves, and this Consent Decree is
without prejudice to, claims against the United States, subject
to the provisions of Chapter 171 of Title 28 of the United States
Code, for money damages for injury or loss of property or
personal injury or death caused by the negligent or wrongful act
or omission of any employee of the United States while acting

within the scope of his office or employment under circumstances
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where the United States, if a private person, would be liable to
the claimant in accordance with the law of the place where the
act or omission occurred. However, any such claim shall not
include a claim for any damages caused, in whole or in part, by
the act or omission of any person, including any contractor, who
is not a federal employee as that term is defined in 28 U.S.C.

§ 2671; nor shall any such claim include a claim based on EPA’Ss
selection of response actions, or the oversight or approval of a
Settlor’s plans or activities. The foregoing applies only to
claims which are brought pursuant to any statute other than
CERCLA and for which the waiver of sovereign immunity is found in
a statute other than CERCLA.

144. Notwithstanding Paragraphs 138, 140, 141, and
142, Waste Management and the Tulalip Tribes reserve, and this
Consent Decree is without prejudice to, the rights of Waste
Management and the‘Tulalip Tribes:

a. to assert claims or defenses that Waste Management
and the Tulalip Tribes may have against any person or entity,
with the exception of the United States on behalf of EPA, who
brihgs-an action against Waste Management or the Tulalip Tribes
seeking to require further response actions, to recover response
costs, or otherwise seeking to impose liability or to recover
response costs for Matters Addressed in this Consent Decree;
provided, however, that such claims shall be limited to the same

scope and may be asserted only to the same extent and for the
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same matters, transactions, or occurrences as are raised in the
claim asserted against Waste Management or the Tulalip Tribes;
b. to assert any claims against any person or entity
other than the United States, and to assert claims against
Settling Federal Agencies pursuant to Sections 107 and/or 113 of
CERCLA, 1if:
(1) EPA institutes judicial proceedings, issues an
order or takes administrative action against Waste
Management or the Tulalip Tribes pursuant to Paragraphs
129, 130, or 133 (other than subparagraphs 133.a., b.,
£., and g.);
(2) if a natural resource trustee institutes judicial
proceedings, issues orders or takes administrative
action against Waste Management for natural resource
damages; or
(3) EPA institutes judicial proceedings, issues an
order or takes administrative action against the
Tulalip Tribes pursuant to Paragraph 132;
provided, however, that such claims listed in subparagraphs b. (1)
through b. (3) of this Paragraph shall be limited to the same
scope and may be asserted only to the same extent and for the
same matters, transactions, or occurrences as are raised in the
claim asserted by the United States against Waste Management or
the Tulalip Tribes. Notwithstanding any other provision of this
Consent Decree, in the event that the claims listed in b. (1)

through b. (3) (other than claims under subparagraphs 133.a., b.,
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f., and g. of this Decree) of this Paragraph are asserted against
Waste Management or the Tulalip Tribes, Waste Mahagement’s or the
Tulalip Tribe’s reservations and rights against Settling Federal
llAgencies are limited to those set forth in this subparagraph
144.b. Notwithstanding any other provision of this Consent
Decree, Waste Management and the Tulalip Tribes shall not bring a
claim or cause of action, including claims pursuant to Sections

107 and/or 113 of CERCLA, against the Seattle School District or

the SDC Defendants and their Related Entities in the event the
United States brings an action against Waste Management or the
Tulalip Tribes pursuant to Paragraphs 129 or 130 (unknown
conditions), or against the Seattle School District, SDC
Defendants and their Related Entities, Waste Management and its
Related Entities, or R.W. Rhine, Inc., in the event that the
PUnited States brings an action against the Tulalip Tribes
“pursuant to Paragraph 132 (off-source), or against SDC Defendants
or their Related Entities, the Seattle School District, Waste
Management or its Related Entities, or R.W. Rhine, Inc., in the
event that the United States requires further response action
pursuant to Paragraph 34 of this Consent Decree;
| ' c. to assert any and all claims or causes of action
against the other Settlor, the Settling Federal Agencies, and the
|Generator Defendants relating to costs incurred pursuant to
Section XVIII (Emergency Response) of this Decree, except that no
such claims or causes of action may be asserted against the

Seattle School District or the SDC Defendants or their Related
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Entities. Notwithstanding any other provision of this Consent
Decree, Waste Management’s and the Tulalip Tribes’ rights and
reservations against the Settling Federal Agencies relating to
costs incurred pursuant to Section XVIII (Emergency Response) of
this Decree are limited to those set forth in this subparagraph
144.c.

d. to assert any and all claims or causes of action
that they may have against insurers;

e. to assert any and all claims or causes of action
and to exercise any and all other rights that they may have with
respect to matters beyond those addressed in this Consent Decree;

£. to assert any and all claims or causes of action

against any non-settling potentially responsible parties at this

Site, and Generator Defendant Quemetco, Inc., only with respect

to costs incurred or to be incurred by Waste Management pursuant
to the AOC for RI/FS;

g. to assert claims or causes of action the Tplalip
Tribes may have against the United States for the United States’
failure to assure performance of reasonable and necessary O&M
activities pursuant to the O&M Work Plan in the event there are
insufficient funds available to perform such O&M activities, as
specified in Paragraph 23 of this Decree; and

h. to assert claims or causes of action that the
Tulalip Tribes of Washington may have against any person or
entity other than the United States, and to assert claims or

causes of action against the Settling Federal Agencies pursuant
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to Sections 107 and/or 113 of CERCLA, for liability for damages
for injury to, destruction of, or loss of natural resources, and
for the costs of any natural resource damage assessments.

145. If the United States institutes proceedings,
Iissues an order, or takes other action pursuant to Paragraphs
1290r 130 for Waste Management or the Tulalip Tribes, or
Paragraph 132 for the Tulalip Tribes only, or if any of the
natural resource trustees bring an action for natural resource
damages, Waste Management and the Tulalip Tribes reserve, and
this Consent Decree is without prejudice to, the rights of Waste
Management or the Tulalip Tribes to contest or defend against the
proceedings, order, or action.

146. If the United States takes any response action

pursuant to Paragraph 36 (Failure of the Interim Remedial Action)
for the Tulalip Tribes and Paragraph 37 for Waste Management,
Waste Management and the Tulalip Tribes reserve, and this Consent
Decree is without prejudice to, the rights of Waste Management or
the Tulalip Tribes to contest or defend against any such action,
pursuant to Section XXII (Dispute Resolution) of this Consent
Decree.: |

147. If the United States exercises its information
|gathering or inspection authorities or rights, institutes an
enforcement action, or takes other action against Waste |
Management or the Tulalip Tribes pursuant to Paragraph 137, Waste

Management and the Tulalip Tribes reserve, and this Consent
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Decree is without prejudice to, rights of Waste Management or the
Tulalip Tribes to contest or defend against any such action.

148. Waste Management hereby reserves its rights to
pursue Browning-Ferris Industries ("BFI") or Browning-Ferris
Industries of Illinois ("BFIIL") for Waste Management'’s breach of
contract and common law indemnification claims against BFI and/or
BFIIL.

XXVI. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

149. Nothing in this Consent Decree shall be construed
to create any rights in, or grant any cause of action to, any
person not a Party to this Consent Decree other than Related
Entities which shall be entitled to the protection afforded by
Paragraph 128 of Section XXIV (Covenants Not to Sue by Plaintiff)
and Paragraph 150 of Section XXVI (Effect Of Settlement;
Contribution Protection) of this Decree. The preceding sentence
shall not be construed to waive or nullify any rights that any
person not a signatory to this Decree may have under applicable
law. The Settlors and the United States hereby agree that the
SDC Defendants and‘their Related Entities, Generator Defendants
and their Related Entities, and the Settling Federal Agencies, as
defined in Section IV (Definitions) of this Decree, are third-
party beneficiaries of the Covenants Not To Sue by the Settlors
in this Decree as specified in Section XXV (Covenants By Waste
Management and The Tulalip Tribes) in this Decree.

150. The Parties agree, and by entering this Consent

Decree this Court finds, that Waste Management and its Related
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Entities upon the effective date of this Consent Decree, and the
Tulalip Tribes and their Related Entities upon the date the
"Tulalip Tribes pay the $1,000,000 required by Paragraph 99 of
Section XIX (Reimbursement of Response Costs) of this Decree, are
"entitled to the fullest extent of protection from actions or
claims as provided by Section 113(f) (2) of CERCLA, 42 U.S.C.
§ 9613 (f) (2) and other applicable law, for Matters Addressed in
this Consent Decree. However, if a Related Entity of a Settlor
initiates any claims or causes of action against the Tulalip
Tribes; a PRP, or any other person or entity which if asserted by
lsuch Settlor would be inconsistent with the Covenants Not To Sue
and the Reservations of Rights by the Settlors in Paragraphs 138,
140, 141, 142, 143, and 144, the contribution protection granted
to such Related Entity pursuant to this Consent Decree shall be
void. "Matters Addressed" in this Consent Decree shall mean all
regsponse actions taken or to pe taken and all Response Costs
incurred or to be incurred by the United States, the Tulalip
Tribes, or any other person or entity with respect to the Site;
provided, however, with respect to Waste Management only, Matters
Addressed shall not include response actions and Response Costs
incurred or to be incurred pursuant to the AOC for RI/FS for
which Waste Management has remaining obligations. Such remaining
obligations of Waste Management pursuant to the AOC for RI/FS
shall not include implementation of remedial action for the Site.
151. Each Settlor agrees that with respect to any suit

or claim for contribution brought by it for matters related to
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this Consent Decree it will notify the United States, in writing,

no later than sixty (60) days prior to the initiation of such
suit or claim.

152. In any subsequent administrative or judicial
proceeding initiated by any party with respect to natural
resource damages, payments due under this Decree, or compliance
by Waste Management with the AOC for RI/FS for injunctive relief,
recovery of response costs, or other appropriate relief relating
to the Site, the Parties shall not assert or maintain, any
defense or claim based upon the principles of waiver, res
judicata, collateral estoppel, issue preclusion, claimjsplitting,
or other defenses based upon any contention that the claims
raised by the United States in the subsequent proceeding were or
should have been brought in the instant case; provided, however,
that nothing in this paragraph affects the enforceability of the
covenants not to sue set forth in Section XXIV (Covenants Not To
Sue By United States).

XXVII. ACCESS TO INFORMATION

153. Each Settlor shall provide to EPA, upon request,
copies of all documents and information within its possession or
control or that of its contractors or agents relating to
activities at the Site or to the implementation of this Consent
Decree, including, but not limited to, sampling, analysis, chain-
of -custody records, manifests, trucking logs, receipts, reports,
sample traffic routing, correspondence, or other documents or

information related to the Work. Each Settlor shall also make
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available to EPA for purposes of investigation, information
gathering, or testimony, its employees, agents, or
representatives with knowledge of relevant facts concerning the
performance of the Work.

154.a. A Settlor may assert business confidentiality
claims covering part or all of the documents or information
submitted to Plaintiff under this Consent Decree to the extent
permitted by and in accordance with Section 104 (e) (7) of CERCLA,
42 U.S:C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or
information determined to be confidential by EPA will be afforded
the protection specified in 40 C.F.R. Part 2, Subpart B. If no
claim of confidentiality accompanies documents or information
when they are submitted to EPA, or if EPA has notified a Settlor
that the documents or information are not confidential under the
standards of Section 104 (e) (7) of CERCLA, 42 U.S.C. § 9604 (e) (7),
the public may be given access to such documents or information
without further notice to that Settlor.

b. A Settlor may assert that certain documents,
records, and other information are privileged under the attorney-
client privilege or any other privilege recognized by federal
law. If a Settlor asserts such a privilege in lieu of providing
documents, it shall provide the Plaintiff with the following:

(1) the title of the document, record, or information; (2) the
date of the document, record, or information; (3) the name and
title of the author of the document, record, or information;

(4) the name and title of each addressee and recipient; (5) a
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information: and (6) the privilege asserted by that Settlor.
However, no documents, reports, or other information created or
generated pursuant to the requirements of the Consent Decree
shall be withheld on the grounds that they are privileged.

155. No élaim of confidentiality shall be made with
respect to any data, including, but not limited to, all sampling,
analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information
evidencing conditions at or around the Site.

XXVIII. RETENTION OF RECORDS

156. Until ten (10) years after Waste Management's
receipt of EPA’s notification pursuant to Paragraph 93.b. of
Section XVII (Certification of Completion), Waste Management
shall preserve and retain all records and documents now in its
possession or control or which come into' its possession-or
control that relate in any manner to the performance of the Work
or relate in any manner to the liability of any person for
response actions conducted and to be conducted at the Site,
regardless of any corporate retention policy to the contrary.
Until ten (10) years after Waste Management'’s receipt of EPA’'s
notification pursuant to Paragraph 93.b. of Section XVII
(Certification of Completion), Waste Management shall also
instruct its contractors and agents to preserve all documents,
records, and information of whatever kind, nature, or description

relating to the performance of the Work.
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157. Until ten (10) years after Waste Management'’s
receipt of EPA’s notification pursuant to Paragraph 93.b. of
Section XVII (Certification of Completion), the Tulalip Tribes
shall preserve and retain all records and documents now in its
possession or control or which come into its possession or
control that relate in any manner to the performance of the Work
or relate in any manner to the liability of any person for
response actions conducted and to be conducted at the Site,
regardless of any tribal record retention policy to the contrary.
Until ‘ten (10) years after Waste Management’s receipt of EPA’s
notification pursuant to Paragraph 93.b. of Section XVII

”(Certification of Completion), the Tulalip Tribes shall also

instruct its contractors and agents to preserve all documents,
records, and information of whatever kind, nature, or description
relating to the performance of the Work.

" 158. At the conclusion of the time periods specified
in Paragraphs 156 and 157 above, Waste Management and the Tulalip
Tribes, as applicable, shall notify the United States at least
ninety (90) days prior to the destruction of any such records or
documents, and, upon request by the United States, Waste
Management and the Tulalip Tribes, as applicable, shall deliver
any such records or documents to EPA. Each Settlor may assert
that certain documents, records, and other information are
privileged under the attorney-client privilege or any other
privilege recognized by federal law. If a Settlor asserts such a

privilege, it shall provide the Plaintiffs with the following:
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(1) the title of the document, record, or information; (2) the
date of the document, record, or information; (3) the name and
title of the author of the document, record, or information;

(4) the name and title of each addressee and recipient; (5) a
description of the subject of the document, record, or
information; and (6) the privilege asserted by that Settlor.
However, no documents, reports, or other information created or
generated pursuant to the requirements of the Consent Decree
shall be withheld on the grounds that they are privileged.

159. Each Settlor hereby certifies individually that,
to the best of its knowledge and belief, after thorough inquiry,
that since the date EPA issued a general notice letter to Waste
Management, it has not knowingly altered, mutilated, discarded,
destroyed, or otherwise disposed of any records, documents, or
other information relating to its potential liability regarding
the Site which are the sole record of factual.information, except .
for the one specific instance where Waste Management has informed
EPA that Waste Management had destroyed or altered such documents
in the ordinary course of Waste Management’s business in
compliance with state and federal law and were not destroyed for
an improper purpose. Each Settlor warrants that it has fully
complied with any and all EPA requests for information pursuant
to Section 104 (e) and 122 (e) of CERCLA, 42 U.S.C. 8§ 9604 (e) and

9622 (e), and Section 3007 of RCRA, 42 U.S.C. § 6927.
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XXIX. NOTICES AND SUBMISSTONS

160. Whenever, under the terms of this Consent Décree,
written notice is required to be given or a report or other
"document is required to be sent by one Party to another, it shall
be directed to the individuals at the addresses specified below,
unless those individuals or their successors give notice of a
change to the other Parties, in writing. All notices and
submissions shall be considered effective upon receipt, unless
"otherwise provided. Written notice as specified herein shall
constifute complete satisfaction of any written notice
requirement of the Consent Decree with respect to the
United States, EPA, and Waste Management and the Tulalip Tribes,
respectively.

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

IP.O. Box 7611, Ben Franklin Station

Washington, D.C. 20044
Re: DOJ # 90-11-3-1412

As to EPA:

Loren McPhillips

EPA Project Manager

United States Environmental Protection Agency
Region 10

"1200 Sixth Avenue

Seattle, WA 98101

As to Waste Management:

Steve Richtel

Waste Management, Inc.

3900 South Wadsworth Boulevard, Suite 800
Lakewood, CO 80235
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As to The Tulalip Tribes:
Tom "Mac" McKinsey
Superfund Coordinator
The Tulalip Tribes of Washington
6700 Totem Beach Road
Marysville, WA 98271.
XXX. EFFECTIVE DATE
161. The effective date of this Consent Decree shall
be the date upon which this Consent Decree is entered by the
Court, except as otherwise provided hereih.
XXXI. RETENTION OF JURISDICTION
162. This.Court retains jurisdiction over both the
subject matter of this Consent Decree and Waste Management and
the Tulalip Tribes for the duration of the performance of the
terms and provisions of this Consent Decree for the purpose of
enabling any of the Parties to apply to the Court at any time for
such further order, direction, and relief as may be necessary or
appropriate for the construction or modification of this Consent
Decree, or to effectuate or enforce compliance with its terms, or
to resolve disputes in accordance with Section XXII (Dispute
Resolution) hereof, consistent with Paragraph 1l.a.
XXXII. APPENDICES
163. The.following appendices are attached to and
incorporated into this Consent Decree:
"Appendix A" is the Interim ROD;
"Appendix B" is the SOW;
"Appendix C" is the description and/or map of the Site;
TULALIP LANDFILL CONSENT DECREE
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"Appendix D" is the list of Settling Federal Agencies;
"Appendix E" is the list of mixed funding application
procedures;
"Appendix F" is the AOC between Waste Management and EPA;
i and
"Appendix G" is the Generator Defendants Consent Decree and
the SDC Defendants Consent Decree.
XXXITITI. COMMUNITY RELATIONS
" : 164. Each Settlor shall propose to EPA its
participation in the community relations plan to be deQeloped by
EPA. EPA will determine the appropriate role for each Settlor
under the Plan. Each Settlor shall also cooperate with EPA in

providing information regarding the Work to the public. As

requested by EPA, a Settlor shall participate in the preparation
"of such information for dissemination to the public and in public
meetings which may be held or sponsored by EPA to explain
activities at or relating to the Site.
It XXXIV. MODIFICATION

165. Schedules specified in this Consent Decree for
completion of the Work may be modified by agreement of EPA and a
Settlor. All such modifications shall be made in writing.

166. Except as provided in Paragraph 21 ("Modification
of the SOW or Related Work Plans"), no material modifications
shall be made to the SOW without written notification to and
written approval of the United States, the affected Settlor, and

the Court. Modifications to the SOW that do not materially alter
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that document may be made by written agreement between EPA and
that Settlor.

167. Nothing in this Decree shall be deemed to alter
the Court’s power to enforce, supervise, or approve modifications
to‘this Congent Decree.

XXXV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

168. This Consent Decree shall be lodged with the
Court for a period of not less than thirty (30) days for public
notice and comment in accordance with Section 122(d) (2) of
CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United
States reserves the right to withdraw or withhold its consent if
the comments regarding the Consent Decree disclose facts or
considerations which indicate that the Consent Decree is
inappropriate, improper, or inadequate. Each Settlor consents to
the entry of this Consent Decree, and waives any right to respond
to a motion to enter this Consent Decree by the United States.

169. If for any reason the Court should decline to
approve this Consent Decree in the form presented, this agreement
is voidable as to a Settlor by written notice by that Settlor to
the other PRPs, or as to Plaintiff by written notice to the
Parties, and the terms of the agreement may not be used as
evidence in any litigation between any of the remaining Parties
to this Consent Decree and the Settlor as to whom this Consent

Decree is wvoid.
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XXXVI. SIGNATORIES/SERVICE

170. Each undersigned representative of a Settlor to
“this Consent Decree and the Assistant Attorney General for
Environment and Natural Resources of the United States Department
"of Justice certifies that he or she is fully authorized to enter
into the terms and conditions of this Consent Decree and to
execute and legally bind such Party to this document.

171. Each Settlor consents to the entry and hereby
“agrees not to oppose entry by this Court or to challenge any
provision of this Consent Decree or of the contemporaneous
Generator Defendants Consent Decree or the SDC Defendants Consent
Decree, which are lodged with the Court by the United States and
provided that it contains substantially equivalent covenants not

to sue extending to the Settlors and their Related Entities,

unless the United States has notified the Settlors, in writing,
that it no longer supports entry of this Consent Decree.

172. Each Settlor shall identify, on the attached
signature page, the name, address, and telephone number of an
agent who is authorized to accept service of process by mail on
behalf of that Party with respect to all matters arising under or
relating to this Consent Decree. Each.Settlor hereby agrees to
accept service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil
Procedure and any applicable local rules of this Court,

including, but not limited to, service of a summons.
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1 THE UNDERSIGNED EARTIES enter into this Consent Decree in the
matter of Un 1 ny, et al.,

relating to the Tulalip Landfill Superfund Site.

. FOR THE UNITED STATES OF AMERICA

-

Date: /'q/'v«_ ,ZA' ./679/ e/ //L’ 7
Y ! LOIS J/’SCHIFEER
Assistant Attorney General
Environment and Natural Resources
Division
U.S. Department of Justice
Washington, D.C. 20530

. d"\/\/\/\ér

JAMES L. NICOLL

Environmental Enforcement Section

Environment and Natural Resources
Division

U.S. Department of Justice

c¢/o NOAA-GC, BINC 15700

7600 Sand Point Way N.E.
Seattle, WA 98117

27 || TOLALIP ‘LANDFILL CONSENT DECRER
FOR REMEDIAL DESIGN AND REMEDIAL ACTION ,
PAGE 160




TULALIP LANDFILL CONSENT DECREE
FOR REMEDIAL DESIGR AND REMEDIAL ACTION
PAGE 161

A K Fe— AB 15 a7

S IA. HERMAN .
sistant Administrator
Office of Enforcement and Compliance
Assurance
U.S. Environmental Protection Agency
401 M Street, S.W.
Washington, D.C. 20460

A _ | |
B Ot e wrad (Vi
Y WORTHMAN T

Off\ice Of Enforcement
and Compliance Assurance
U.S. Environmental Protection Agency
401 M Street, S.W. )
Washington, D.C. 20460




(ot 2,

CK CLARKE '/
Regional Administrator
U.S. Environmental Protection Agency
Region 10
1200 Sixth Avenue, RA-140
Seattle, WA 98101

Agsgisgta unsel
U.S. Protection Agency
Regio

1200 Sixth Avenue, ORC-158
Seattle, WA 98101
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THE UNDERSIGNED PARTIES enter into this Consent Decree on behalf of
the Bureau of Indian Affairs, United States Department of the
Interior, for purposes of access only, in accordance with Paragraph
I.C. of this Decree.

FOR THE UNITED STATES OF AMERICA

MARK A. NITCZ?NSKIS;L—-’ [ '
Environmental DefenSe Section

Environment and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of

United States v. Seattle Disposal Company, et al., relating to the

Tulalip Landfill Superfund Site.

FOR WASHINGTON WASTE HAULING & RECYCLING,
INC.

Date: 2 M%i

LYNN" WALKER
Se r Environmental Counsel
Waste Management, Inc.
3900 S. Wadsworth Boulevard
Suite 800 '
Lakewood, CO 80235

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Title: General Counsel, Waste Management, Inc.
Address: 3003 Butterfield Road

Oakbrook, IL 60521-1102
Tel. Number: (630) 572-8800
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Date: 74Q ~1<M7

THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of

United States v. Seattle Disposal Companv, et al., relating to the
Tulalip Landfill Superfund Site.

FOR THE TULALIP TRIBES OF WASHINGTON

Party:

PAGE 16S

Name :
Title:
Address:

Tel. Number:

Chairman :

The Tulalip Tribes of Washington
6700 Totem Beach Road
Marysville, WA 98271

Agent Authorized to Accept Service on Behalf of Above-signed

Keith E. Moxon
Attorney At Law

Buck & Gordon

902 Waterfront Place
1011 Western Avenue
Seattle, WA 98104-1097
(206) 382-9540
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of

United States v. Seattle Disvosal Company, et al., relating to the
ff Tulalip Landfill Superfund Site.

FOR THE TULALIP SECTION 17 CORPORATION

pate: (-1} -1997

STANLEY G. NONES \
Chairman Sectin, |7 <o y
The Tulalip m:;bgg-oé fiE'g(\s\'
6700 Totem Beach Road

Marysville, WA 98271

Agent Authorized to Accept Service on Behalf of Above-signed
WParty: .

Name: Keith E. Moxon
Title: Attorney At Law
Address: Buck & Gordon

-1 902 Waterfront Place
1011 Western Avenue
Seattle, WA 98104-1097
‘Tel. Number: (206) 382-9540
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RECORD OF DECISION

- TULALIP LANDFILL SUPERFUND SITE
INTERIM REMEDIAL ACTION
MARYSVILLE, WASHINGTON

‘March 1996

U.S. Environmental Protection Agency
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DECLARATION FOR THE RECORD OF DECISION

Site Name and Location

Tulalip Landfill Superfund Site
Marysville, Washington

Statement of Basis and Purpose

This decision document presents the selected interim
remedial action for the Tulalip Landfill near Marysville,

‘Washington, which was chosen in accordance with the Comprehensive

Environmental Response, Compensation, and Liability Act (CERCLA),
as amended by the Superfund Amendments and Reauthorization Act
(SARA), and to the extent practicable, the National 0il and
Hazardous Substances Pollution Contingency Plan (NCP) . This
decision is based on the administrative record for this interim
action. The landfill is located within the boundary of the
Tulalip Indian Reservation. The Tulalip Tribes of Washington
concur with the selected remedy.

Assessment of the Site

, Actual or threatened releases of hazardous substances from
this Site, if not addressed by implementing the response action
selected in this Record of Decision (ROD), may present an :
imminent or substantial endangerment to public health, welfare,
or the environment.

Description of the Selected Remedy

The interim remedy documented by this interim ROD is
designed to protect public health and the environment by
containing and preventing contact with the landfill wastes.
Major elements of the selected remedy include:

° capping the landfill in accordance with the Washington State
Minimum Functional Standards (MFS) for landfill closure

® installing a landfill gas collection system. If necessary,
a gas treatment system will also be installed

L monitoring the leachate mound within the landfill, the
perimeter leachate seeps, and landfill gas to ensure the
selected remedy is adequately containing the landfill wastes

® restrictions to protect the landfill cap

° providing for operation and maintenance (O&M) to ensure the
integrity of the cap system



The selected remedy is expected to stem the migration of
contaminants from the landfill into the surrounding estuary by
minimizing the amount of rain water infiltrating the wastes,
thereby minimizing the generation of new leachate.

The selected interim remedy is expected to allow productive
use of the landfill surface, with restrictions to prevent damage
to the cover system. The interim remedy shall be designed and
constructed to be compatible with the types of future use
activities described in the Big Flats Land Use Program, Tulalip
Landfill Remedial Investigation and Feasibility Study (July 10,
1994) . When design and construction of the interim remedy are
complete, EPA and the Tulalip Tribes shall develop a document
titled "Routine Use of Tulalip (‘Big Flats’) Landfill," the
purpose of which shall be to ensure the continued integrity of
the cover system.

_ Statutory Determinations

The selected interim remedial action is protective of human
health and the environment, complies with Federal, State, and
Tribal requirements that are legally applicable or relevant and
appropriate to the remedial action, and is cost-effective. This
interim remedial action utilizes permanent solutions and
alternative treatment technologies to the maximum extent
practicable for this Site. The presumptive remedy approach for
municipal landfills utilizes the remedial approach of containment
of wastes rather than treatment of wastes. Because this action
does not constitute the final remedy for the Site, the statutory
preference for remedies that employ treatment that reduces
toxicity, mobility, or volume as a principal element may be
addressed by the final response action.

Because the interim remedial action will result in hazardous
substances remaining on-site above health-based levels, a review
will be conducted no less often than every five years after
commencement of remedial action to ensure that the remedy
continues to provide adequate protection of human health and the
environment. Because this is an interim action ROD, review of
this site and this interim remedy will be ongoing as EPA
continues to develop final remedial alternatives for the wetlands
surrounding the landfill.

L L asitr

Chuck Clarke ate
Regional Administrator
U.S. EPA Region 10
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1.0 SITE DESCRIPTION

1.1 PHYSICAL SETTING

The Tulalip Landfill occupies approximately 147 acres and is
located on a low-lying island (commonly referred to as North Ebey
Island) in the Snohomish River delta. This island is within the
floodplain of the Snohomish River. Located within the bounds of
the Tulalip Indian Reservation, the landfill lies generally
between Marysville and Everett, Washington (see Figure 1-1). o
North Ebey Island is bounded to the north by Ebey Slough and to
the south by Steamboat Slough. The island is located in
Snohomish County, Township 30N, Range 5E, Section 32.

Prior to landfilling activities, the land on which the
landfill is located consisted of relatively undisturbed
intertidal wetlands, and reached heights of about 3 to 6 feet e
above mean sea level (MSL). Today, the landfill reaches heights
of about 12 to 20 feet above MSL. The landfill is bounded by a
perimeter berm that is approximately 15 feet high. During o
landfilling operations, barge canals were cut into the island to
allow water barges bearing refuse to transport waste into the
landfill. 1Initially, waste was removed from the barges and
placed directly on top of adjacent wetlands. During later
operations, wetlands adjacent to the canals were dredged prior to
placing the waste into the dredged areas. In general, these
barge canals were deeper than other parts of the landfill. The
former barge canals, which are now filled with waste, and other
physical features of the Tulalip Landfill area are shown in
Figure 1-2. The average depth of fill throughout most of the
landfill is about 17 feet; in the old barge canals the fill depth
reaches about 30 feet. Three to four million tons of mixed
commercial and industrial waste were deposited in the landfill
during its period of operation from 1964 to 1979. The waste is
covered with silt, silty sand, clay and medium sand, and
demolition and construction debris at depths up to 11 feet.

The results of Remedial Investigation (RI) indicate that
there is a mound of contaminated ground water (landfill
"leachate") within the landfill waste. This leachate mound is
fed by precipitation, and its height varies between approximately

"10-16 feet above MSL. Because the mound is considerably higher -
than the mean sea level and the ground water level surrounding
the landfill, the weight of this leachate mound drives landfill
contaminants out and away from the landfill. Some of the
leachate (between approximately 5-35%) is pushed out the outer
edge of the perimeter berm and flows onto wetlands and into tidal
channels surrounding the landfill. Most of the leachate seeps
occur on the outside of the landfill berm, but one seep that was
sampled during the RI (SP-01) originates on the landfill surface.
The remainder of the leachate (approximately 65-95%) is driven
downward by the weight of the leachate mound into ground water
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beneath the landfill, where it migrates outward and is discharged
to waterways. surrounding the landfill.

The leachate mound is primarily freshwater. The mound is
maintained mainly by precipitation, which falls in significant
quantities in the Puget Sound region. The landfill vicinity
typically receives between 35 and 40 inches of rain per year, and
experiences a rainy season (October to March) and a dry season
(April to September). In general, the leachate mound rises
during the rainy season, which is accompanied by visibly greater
amounts of leachate discharging through the perimeter seeps.
During the dry season the height of the mound falls, and the
amount of leachate discharging through the seeps decreases to
levels where some of the seeps cease to flow.

Commercial harvests of invertebrates and demersal and
anadromous fish occur in the immediate vicinity of the landfill
each year. The adjacent river system supports commercial and
sport fisheries. Important commercial species in the vicinity of
the Site include pink, chum, coho, and chinook salmon; steelhead
and cutthroat trout; American shad, English sole, and Dungeness
crab. Site access is currently restricted, and the wetlands
adjacent to the west of the Site remain relatively undisturbed by
human activity. Additional wetlands lie immediately north of
Ebey Slough. People live north of Ebey Slough. The nearest
residence is located approximately 600 feet away from the
landfill perimeter.®! Smith Island is located south of Steamboat
Slough. - :

Ground water beneath the Site is brackish and therefore
unusable as a potable water source. Site studies indicate that’
contaminated ground water from the landfill migrates to the
wetlands and sloughs surrounding the Site and does not pose a
threat to ground water drinking water sources located across the
sloughs. ' :

1.2 ECOLOGICAL SETTING

The areas surrounding the landfill have significant
aesthetic, environmental, economic, and recreational value. The

1andfill is located within the Puget Sound Estuary, one of 28

estuaries in the country that has been targeted for protection
and restoration under the National Estuary Program, which was
established by Congress in 1987 as part of the Clean Water Act.
The State of Washington has classified the surface waters
surrounding the Site as "Class A" waters of the State, which are
characterized as generally "excellent" waters, where water
quality meets or exceeds the requirements for all, or

1 personal communication, Eric Winiecki, EPA, and Tom McKinsey,
Tulalip Tribes, February 8, 1996.



substantially all, designated uses.? The tidal mudflats and
marsh habitats surrounding the-landfill are natural resources
that provide spawning. and foraging areas for wildlife species.
The Snohomish River delta is designated as a Washington Shoreline
of Statewide Significance by the Washington State Department of
Ecology, and designated as an Area of Major Biological
Significance (AMBS) for American shad and English sole by the
U.S. Fish and Wildlife Service.

The landfill is surrounded on all sides by environmentally
sensitive wetlands, including an area of approximately 160 acres
of salt marsh and mudflats located immediately west of the
landfill. These wetlands have an important environmental role in
the Snohomish River delta as sources and sinks for nutrients,
sediment retention areas, and habitat transition zones. Wetlands
serve .as unique ecosystems that support highly diverse and
abundant wildlife species. Plant species in the area, such as
cattail, bulrush, and sedge, provide shelter, feeding, and
nesting areas for wildlife. These plants serve as a food source
for waterfowl and other aquatic animals.

The Snohomish River supports a diverse aquatic community.
One of the most important functions of estuarine wetlands is that
. they provide nursery areas for many fish and wildlife species.
The tidal mudflats and emergent marsh habitat in the vicinity of
the Tulalip Landfill serve as spawning, nursery and feeding
habitats for a diverse population of demersal fish and
invertebrates.

Species that live in the estuarine wetlands around the
Tulalip Landfill include shorebirds and waterfowl, marsh hawk,
coyote, otter, and deer. Aquatic species residing in the Tulalip
Landfill area include salmon, cutthroat trout, clams, mussels,
shrimp, and juvenile Dungeness crab. Species of concern under
the federal Endangered Species Act or comparable Washington State
regulations that have been observed in the vicinity of the Site,
or that may be expected to use habitat areas near the Site, are
listed in Table 1-1. The bald eagle and the stellar (northern)
sea lion are considered threatened under State and Federal law.

A plant, the choriso bog orchid, has State status as a threatened
species. : o

The Tulalip Landfill is situated within this ecologically
valuable ecosystem. Contaminated leachate from the landfill
discharges directly into wetlands that carry on critical habitat
functions. Over the years, human activities have increasingly
led to the destruction and degradation of such wetland areas
within the Snohomish River delta. As such wetland resources

2 Chapter 173-201 Washington Administrative Code (WAC), Water Quality

Standards for Surface Waters of the State of Washington, January 6, 1988.
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become more scarce, the importance of protecting and preserving
the remaining areas for future generations becomes crucial. The
results of the streamlined baseline Risk Assessment for Interim
Remedial Action (the "Streamlined Risk Assessment") indicate that
the landfill acts as a chronic source of contamination to the
surrounding environment, and that ongoing chemical discharges
from the Tulalip Landfill are resulting in potentially harmful
effects to animals living on and around the landfill.

2.0 SITE HISTORY AND ENFORCEMENT ACTIONS -
The Tulalip Tribes of Washington

The Tulalip Tribes of Washington (the Tribes) is a federally
recognized Indian Tribe Organized under Section 16 of the Indian
Reorganization Act of 1934, as amended, 25 U.S.C. § 476. The
lands on which the landfill is located are currently held by the
United States in trust. The landfill is located on two property
parcels, one of which generally includes the eastern half of the
landfill, and the other includes the western half. The Tribes
established the Tulalip Section 17 Corporation, a federal
corporation chartered pursuant to Section 17 of the Indian
Reorganization Act, 25 U.S.C. § 477, which is the trust
beneficiary of the westerly parcel that was accepted into trust
by the United States in 1960. The Tulalip Tribes is the trust
beneficiary of the easterly parcel, accepted into trust in 1971.

To assist the Tribes’ involvement in the Superfund process,
the Region entered into a Memorandum of Agreement (MOA) with the
Tribes on February 11, 1992. The MOA was amended on September 9,
1992, to include the Bureau of Indian Affairs as a signatory.

The Region also granted the Tribes a Superfund support agency
cooperative agreement under Section 104 of CERCLA, which provides
funds to support the Tribes’ Superfund coordinator.

Operation of the Landfill 1964-1979

In 1964, the Tulalip Section 17 Corporation, as authorized
by a resolution of the Tribes, leased the landfill Site to the
Seattle Disposal Company (SDC) for a 10 year period. A second
lease was executed in 1972. From 1964 to 1979, SDC operated the:
landfill under the direction of its general partners, Josie
Razore, John Banchero, and Alphonso Morelli. Known then as "Big
Flats Landfill", the Site handled commercial and industrial
waste. The leases between the Tulalip Section 17 Corporation and
Seattle Disposal allowed specified waste disposal and related
activities for a "sanitary land fill operation" and required a
"final cleanup" of the Site. For the most part, the landfill did
not accept putriscible wastes, although the Tribes were allowed
to dispose of garbage. It was never intended that the landfill
accept putriscible waste or function in the capacity of a
municipal landfill. Between 1964 and 1979, it is reported that
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approximately three to four million tons of mixed commercial and
industrial waste was deposited:in the landfill.

Because of ongoing environmental problems associated with
the landfill operations, EPA filed a complaint in 1977 to
permanently stop the use of the landfill for disposal of waste.
In 1979 the landfill was closed and covered pursuant to the
Rivers and Harbors Act of 1899, 33 U.S.C. §§ 403 and 407, and the
Federal Water Pollution Control Act, 33 U.S.C. §§1311, 1319,
1341, and 1344, in accordance with a consent decree entered in =
U.S. District Court for the Western District of Washington on
October 19, 1977, and amended on May 12, 1978. The closure,
fully funded by SDC, required the construction of a perimeter am
berm around the landfill waste disposal area, and placement of
cover soils after final grading of the surface. Recent Site
studies indicate the waste is covered with approximately 12
inches to 11 feet of soil. However, the landfill surface was
left relatively flat, which subsequently resulted in poor ‘
drainage and ponding of water on the landfill surface.

Operations at the Landfill after 1985

In 1985, the Tulalip Tribes of Washington sought to place a
thicker soil cap over the landfill to address ongoing leachate
discharges at the Site. At the time, the Tribes hoped to obtain
surface grade materials from construction of a tunnel for
Interstate 90 leading into Seattle.

In order to perform the work, the Tribes applied to the Army
Corps of Engineers in March 1985 for a dredge and fill permit
pursuant to the Clean Water Act, 33 U.S. C. § 1342, to build a
dock for delivery of materials to the landfill. The Corps
granted the permit a year later, in March 1986.

In 1985, the Tribes also applied to EPA for a National
Pollutant Discharge Elimination System ("NPDES") Permit for
placement of material on the landfill surface. The Corps had
decided to not include the placement of additional fill in a CWA
404 permit, writing to Tribes that the proposed capping project
was properly authorized pursuant to Section 402 of the Clean
Water Act under an NPDES permit. The Corps based its reasoning
on the fact that the Corps characterized the Tribes’ efforts to
install a more effective cover over the Tulalip Landfill wastes
as "an essential feature of the landfill/wasting operation" at
the Site which the Corps believed was subject to Section 402 of
the CWA. EPA issued a five year NPDES permit in February of
1986, which allowed the placement of low . permeability soils as
approved by EPA, and required the collection of leachate. The
permit was amended in March 1987 to allow for the placement of
approved materials from other projects, when the Tribe did not
obtain soils from the I-90 tunnel.




. From late 1986 to 1990, the Tulalip Section 17 Corporation,
‘ in a joint venture with SEBB Corporation,® contracted with R.W.

- Rhine for the placement of capping materials. R.W. Rhine brought
materials from several demolition projects, including
‘approximately 200,000 cubic yards of debris generated by the
demolition of structures from the U.S. Navy's construction of a
new "home port" in Everett, Washington. Rhine used the materials
brought to the Site to build a road network for "cells" to be
filled in during the capping project. An information request

h response from R.W. Rhine lists the sources of additional capping

materials and demolition wastes that were deposited at the

landfill.

In 1990, EPA corresponded with the Tribes regarding the
_disposal of materials without EPA approval. EPA’s letter
' recommended that the Tribes cease the voluntary capping effort,
and comply with the NPDES permit requirement to collect leachate.
In 1991, the Tribes wrote EPA that they would not apply to renew

the NPDES permit. :
The National Priorities List (NPL)

, In February and March 1988, EPA contractor Ecology &
Environment, Inc. (E&E) performed a Site Inspection of the
landfill for NPL evaluation. The inspection revealed groundwater
. contamination with unacceptably high levels of arsenic, barium,
. cadmium, chromium, lead, mercury, and silver. . Water samples
taken in the wetlands adjacent to the Site showed exceedences of
marine chronic criteria for cadmium, chromium, and lead as well
as exceedences in marine acute criteria for copper, nickel and
B zinc. In addition, a variety of metals were found in on-site
pools and leachate. The study concluded that contamination was

migrating off-site.

- On July 29, 1991, EPA proposed adding the Tulalip Landfill
to the National Priorities List (NPL). 'Although the public
comment period on the proposed NPL listing closed in October
1991, SDC made 11 submissions of comments between May 1993 and
February 1995. On April 25, 1995, with the support of the
Governor of the State of Washington, EPA published the final rule

- adding the Site to the NPL. 1In July 1995, SDC and the University

- of Washington filed petitions to challenge the NPL rule in the

U.S. Court of Appeals for the District of Columbia. This

litigation is ongoing.
The Remedial Investigation and Feasibility Study

In August 1993, EPA signed an Administrative Order on
Consent with several Potentially Responsible Parties (the

3  SEBB Corporation no longer exists.
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Respondents)* to conduct a Remedial Investigation and
Feasibility Study (RI/FS). These parties include Seattle
Disposal Company, Marine Disposal, Josie Razore, John Banchero,
Washington Waste Hauling and Recycling, Inc., Rubatino Refuse
Removal, Inc., Monsanto Company, and the Port of Seattle.

Site investigation efforts, including sampling done recently
by the Respondents as part of the Remedial Investigation (RI),
show that landfill leachate leaving the Site exceeds water
quality criteria and standards for pesticides such as DDT,
heptachlor, and aldrin, polychlorinated biphenyls (commonly known
as PCBs), and heavy metals and other contaminants including
chromium, copper, lead, mercury, nickel, zinc, and ammonia. This
leachate flows directly into sensitive, ecologically valuable
wetlands that surround the Site, and into sloughs connected with
the .Snohomish River and Puget Sound. The RI documents the
presence of hazardous substances in the soils, sediments, surface
water, and ground water at the Site. :

Citizen Suit under Cleanhwater Act and Resource Conservation and
Recovery Act (RCRA) :

Oon March 30, 1994, Josie Razore and John Banchero filed suit
against the Tulalip Tribes, the Tulalip Section 17 Corporation,
The Bureau of Indian Affairs (BIA) and Carol Browner,
Administrator of the Environmental Protection Agency (EPA). The
complaint alleged that the defendants Tulalip Tribes, Tulalip
Section 17 Corporation, and BIA were in violation of their NPDES
permit and Section 301l(a) of the Clean Water Act. The complaint
was amended to add counts under the citizen suit provision of the
Resource Conservation and Recovery Act (RCRA). In addition, the
complaint alleged that EPA has a mandatory duty to enforce the
NPDES permit and provisions of the CWA and RCRA.

The plaintiffs requested that the court enjoin further
violations of the CWA and RCRA, issue an injunction ordering the
defendants to stop the discharge of leachate without a permit,
and assess penalties for violation of the CWA and RCRA.

On September 23, 1994, the court dismissed the lawsuit,
holding that the court was deprived of jurisdiction pursuant to
CERCLA Section 113(h). The court found that the plaintiffs
remedy was "clearly" a "challenge" in its attempt to dictate
specific remedial actions at a Superfund Site and alter the
method and order for cleanup during an RI/FS and prior to a
determination of the ultimate remedial plan. ' The Plaintiffs
appealed the dismissal to the U.S. Court of Appeals for the Ninth
Circuit. The plaintiffs subsequently filed with the court an

*  For the purposes of this interim ROD, "Respondents" refers to some

or all of the PRPs that signed the RI/FS AOC.
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Appellants Memorandum of Emergency Motion for Injunction Pending
Appeal, which cited testimony from their expert (Ellingsworth)
that leachate is discharging from the Tulalip Landfill Site at
levels exceeding water quality criteria so that water quality
will "fall below the level that will sustain fish and other
aquatic life in the waters surrounding the landfill." The
plaintiffs’ emergency motion was denied by the court. On
September 19, 1995, the U.S. Court of Appeals for the Ninth
Circuit filed an opinion upholding dismissal of the lawsuit.

Invocation of Dispute Resolution Under the 1993 AOC

On February 17, 1995, the Respondents to the 1993 AOC for
the conduct of the RI/FS invoked dispute resolution under
Paragraph 61 of the AOC with respect to a number of issues
including:

(1) EPA’s denial of Responderits’ request to modify the RI/FS
Work Plan to allow for the performance of additional work
under the AOC;

(2) the elimination of two remedial action alternatives
during the screening process;®

(3) the exclusion of institutional controls as a stand-alone
remedy;

(4) brackish water AWQC evaluations;

(5) dissolved metals data in the evaluation of alternatives
and their compliance with ARARs; and

(6) mixing zones for measuring compliance with AWQCs.

On October 18, 1995, EPA Region 10’'s Deputy Regional
Administrator issued a final determination on the issues stated

above:

(1) EPA denied the request to modify the Work Plan because
the request was untimely, would delay cleanup, was
inconsistent with the RI, was structurally flawed, and was
not needed to support the Source Area Containment
Feasibility Study (FS);

(2) EPA determined that the two disputed alternatives were
appropriately eliminated during the screening process and
should not be included in the FS, because they did not
comply with CERCLA, the NCP, and EPA guidance;

5 petailed discussion of these two alternatives is provided in Section
8.12 - Other Alternatives.



(3) EPA determined that institutional controls, as a stand-
alone remedy, was appropriately excluded from the FS during
the screening process;

(4) EPA determined that the use of brackish water AWQC
evaluations in the SAC-4 report was inappropriate and
inconsistent with State law, CERCLA, and the NCP;

(5) EPA determined that the use of limited dissolved metal
data did not prejudice RI/FS data collection and evaluation
efforts; and ' o

(6) EPA determined that mixing zones would not be used for
measuring compliance with AWQC.

3.0 HIGHLIGHTS OF COMMUNITY PARTICIPATION

CERCLA requirements for public participation include
releasing the Remedial Investigation and Feasibility Study
(RI/FS) Reports and the Proposed Plan to the public and providing
a public comment period on the Feasibility Study and Proposed
Plan. EPA met these requirements by placing both documents in
the public information repositories for the Site prior to the
start of the public comment period. EPA mailed copies of a fact
sheet summarizing the Proposed Plan on August 4, 1995 to
individuals on the mailing list. The fact sheet explained how
interested parties could get copies of the entire Proposed Plan.
Extra copies of the Proposed Plan were also made available at the
Marysville Public Library. EPA published a notice of the release
of the RI/FS and Proposed Plan in the Everett Herald on August 4,
1995, and the weekly Marysville Globe on August 9, 1995. Notice
of the 30 day public comment period and the public meeting
discussing the proposed plan were included in the newspaper
notice. Prior to issuance of the Proposed Plan, the PRPs
requested a 30 day public comment period extension, which EPA
granted. A public meeting was held on August 22, 1995, at the
Snohomish County Public Utility District Auditorium in Everett,
Washington. The PRPs requested an additional public comment
period extension, which EPA granted by extending the comment
period to October 25, 1995, for a total comment period of 80
days. At the request of one of the Potentially Responsible
Parties, a second public meeting was held on October 3 in
Seattle. Written public comments received during the comment
period, and transcripts of the public meetings, are included in
the 'Administrative Record.

To date, the following Superfund community relations
activities have been conducted by EPA at the Tulalip Landfill
Site: '

s
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December 1987

September 1988

July 1991

September 1993

November 1993

November 1993

January 25, 1995

August 4, 1995

August 4, 1995

August 4, 1995

August 9, 1995

August 14, 1995

August 22, 1995

September 13, 1995

September 20, 1995

EPA released a fact sheet announcing a
sampling effort.

EPA released a fact sheet summarizing the
findings of the Site Investigation.

EPA released a fact sheet announcing the
proposal of the Tulalip Site to the National
Priorities List.

EPA released a fact sheet which explained the
Superfund process and announced plans to talk
to citizens about concerns related to the
Tulalip Site.

EPA released the Community Relations Plan.

A fact sheet is released announcing the
beginning of the remedial investigation.

EPA mailed an update of the activities at the
Site, which included a general description of
the presumptive remedy containment approach
and its application to the Tulalip Site.

EPA mailed a fact sheet summarizing the
Proposed Plan for interim cleanup.

EPA released the Proposed Plan.
Newspaper Ad ran in the Everett Herald

announcing the public comment period and the
date and time of the public meeting.

Same newspaper ad from August 4, 1995, ran in
the Marysville Globe.

EPA received a request from one of the
Potentially Responsible Parties to extend the
public comment period. EPA ran a newspaper
ad in the Everett Herald announcing the
extension to the public comment period.

Public meeting on the Tulalip Landfill Site.

EPA released a fact sheet announcing the
extension to the public comment period and
announcing the time and location of an
additional public meeting.

EPA ran a newspaper ad in the Everett Herald
and in the Marysville Globe announcing
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another extension on the public comment
period and an additional public meeting to
discuss the Proposed Plan.

October 3, 1995 EPA held an additional public meeting, at the
request of one of the Potentially Responsible
Parties, to discuss the Proposed Plan. The
meeting was held from 10:00 a.m. to 5:30 p.m.
in Seattle.

October 25, 1995 Comment Period closed.

Selection of the interim remedy is based on the
Administrative Record. There are two copies of the
Administrative Record available for public review. One copy is
located at the EPA Region 10 office at 1200 Sixth Avenue, in
Seattle, Washington. The second copy is located at the
Marysville Public Library in Marysville, Washington.

4.0 SCOPE AND ROLE OF INTERIM RESPONSE ACTION

Based on EPA’'s experience of evaluating Superfund remedies
at many landfill sites across the country, the remedy for
landfills almost universally consists of containing the landfill
wastes in place to prevent migration of contaminants off of the
Site.® Waste in Superfund landfills usually is present in large
volumes and is a heterogeneous mixture of commercial, industrial,
hazardous, and municipal wastes. Consistent with the National
0il and Hazardous Substances Pollution Contingency Plan (or NCP),
EPA’s expectation is that containment technologies will be
appropriate for landfill waste because the volume and
heterogeneity of the waste generally make treatment impractical.
For the source areas’ of "Superfund" landfill sites, EPA
generally considers containment to be the appropriate response
action, or the "presumptive remedy." The objective of using a
presumptive remedy approach is to use past experience to
streamline site investigation, to speed up selection of cleanup
actions, and to increase the cost effectiveness of the remedy
selection process.

Containment remedies usually include installing a low
permeability cover to keep rain water from filtering down through
the landfill wastes. Containment may also include some form of
leachate collection and treatment, some form of landfill gas
collection, or some form of ground water control. EPA has

¢ presumptive Remedy for CERCLA Municipal Landfill Sites
(EPA 540-F-93-035, OSWER Directive #9355.0-49FS, September, 1993).

7 In general, a "source area" refers to an area of a site that acts as

a contaminant source to other areas.
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published several guidance documents that EPA Region 10 used to
design the RI/FS work plan that the Respondents followed,
including a streamlining manual entitled Conducting Remedial
Investigations/Feasibility Studies for CERCLA Municipal Landfill
Sites, February 1991 (OSWER Directive 9355.3-11) (also referred
to later as the Municipal Landfill Manual), Presumptive Remedies
for Municipal Landfill Sites, April 1992 and February 1993 (EPA
Publication 9203.1-02I), Presumptive Remedies, August 1992 (SACM
Bulletin Vol. 1, No.3), and Streamlining the RI/FS for CERCLA
Municipal Landfill Sites, September 1990. In addition, as
described below, EPA has conducted an analysis of potentially
available technologies for CERCLA landfills and found that
certain technologies are routinely and appropriately screened out
on the basis of effectiveness, feasibility, or cost, consistent
with NCP Section 300.430(e) (7). The Feasibility Study Analysis
for CERCLA Municipal Landfills, September 1993, provides an
evaluation of 30 CERCLA landfill FS reports that support initial
identification and screening of technologies for selection of the
landfill remedy.

This streamlined presumptive remedy approach is appropriate
at Tulalip Landfill. 1In the RI/FS Work Plan (which is part of
the RI/FS AOC), the Tulalip Landfill was deemed appropriate for
remedial action because concentrations of contaminants at the
landfill exceeded the established standards of ambient water
quality criteria (RI/FS Work Plan, page 4-1). Containment is the
presumptive remedy which EPA found to be most commonly suited for
municipal landfills because these landfills, as well as the
Tulalip Landfill,® share the following characteristics: (1)
large volume and heterogeneity of waste which make treatment
impractical; (2) limited number of alternatives for controlling
releases; (3) similar potential threats to human health and the
environment resulting from leachate generation, soil
contamination, landfill contents, landfill gases, and
contamination of ground water, surface water, sediments and
adjacent wetlands; and (4) the nature of waste deposition. See
generally "Presumptive Remedy for CERCLA Municipal Landfill
Sites, " OSWER Dir. No. 9355.0-49FS, September, 1993. Because the
Tulalip Landfill shares these characteristics with municipal
landfills, EPA has concluded that the presumptive remedy approach
is appropriate for the Tulalip Landfill.

The streamlined approach that EPA has adopted at this Site
is consistent with CERCLA, the NCP, and EPA guidance on
presumptive remedies. One important principle throughout the
RI/FS and remedy selection provisions in the NCP is the "bias for
action." EPA emphasized the "bias for action" in the NCP partly

8 While EPA considers the Tulalip Landfill to be a solid waste
landfill but not a municipal landfill, EPA believes that using the municipal
landfill presumptive remedy guidance at the Tulalip Landfill is appropriate.
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in response to criticisms that the ‘Superfund program was too
slow, too costly, and unpredictable. At 40 C.F.R. Section
300.430(a) (1), the NCP states: "Remedial actions are to be

implemented as soon as site data and information make it possible

to do so." At 40 C.F.R. Section 300.430(a) (1) (ii), the NCP
states:

"EPA generally shall consider the following general
principles of program management during the remedial
process:

(A) Sites should generally be remediated in operable units
when early actions are necessary or appropriate to achieve
significant risk reduction quickly, when phased analysis and
response is necessary or appropriate given the size or
complexity of the site, or to expedite the completion of
total site cleanup."

In the case of Tulalip Landfill, EPA believes an early, interim
remedial action is necessary and appropriate to achieve
significant risk reduction quickly. Because of the size and
complexity of the site, the RI/FS Work Plan was structured to
‘describe a phased analysis of the on-source and off-source areas.
Based on the results of the RI/FS, the completed Streamlined Risk
Assessment (see Section 6.0 - Description of Site Risks), and
public comments received on the Proposed Plan, a phased response
(i.e., early implementation of source control) is appropriate
while analysis of the wetlands surrounding the landfill
_continues. Early implementation of source control will expedite
the completion of total site cleanup because it will stem the
flow of contaminants onto the off-source wetlands, thereby
eliminating chemical discharges to the wetlands that exceed
comparison numbers, and reducing total chemical loading from the
site to the wetlands surrounding the landfill. Early source
control may help the wetlands around the landfill recover
naturally from site discharges more quickly.

The "bias for action" generally involves a balancing
process, i.e., deciding how to balance the need for prompt, early
actions against the need for definitive site characterization.
This balancing process is specifically linked to the RI/FS,
including the risk assessment, at 40 C.F.R. Section
300.430(a) (2):

"Developing and conducting an RI/FS generally includes the
following activities: project scoping, data collection,
risk assessment, treatability studies, and analysis of
alternatives. The scope and timing of these activities
should be tailored to the nature and complexity of the
problem and the response alternatives being considered."

13




The streamlined baseline risk assessment that has been completed
for the source area of the Tulalip Landfill Site reflects the
nature and complexity of the problem and the response
alternatives being considered.

The EPA guiaance document "Presumptive Remedy for CERCLA
Municipal Landfill Sites (September 1993)"? states:

"As a matter of policy, for the source area of municipal
landfills, a _quantitative risk assessment that considers all
chemicals, their potential additive effects, etc., is not
necessary to establish a basis for action if ground water
data are available to demonstrate that contaminants clearly

exceed established standards or if other conditions exist
that provide a clear justification for action." :

* % %

"Almost every municipal landfill site has some
characteristic that may require additional study, such as
leachate discharge to a wetland or significant surface water
run-off caused by drainage problems. These migration
pathways, as well as ground-water contamination that has
migrated away from the source, generally will require -
characterization and a more comprehensive risk assessment to
determine whether action is warranted beyond the source area
and, if so, the type of action that is appropriate." -
(underlining added) .

The approach EPA has adopted for this site is wholly consistent
with this guidance. EPA is in the process of developing a more-
comprehensive risk assessment which focuses on the wetland areas
surrounding the landfill.- The comprehensive risk assessment will
be used to determine whether additional remedial action is
warranted in the wetlands, and if so, to support EPA’s decision
regarding the type of action that is appropriate.

The Proposed Plan identified EPA’'s preferred alternative for
containing the landfill wastes through an Interim Remedial Action
by installing a low permeability cover over the waste.

Consistent with the program management principles of the NCP
Section 300.430(a) and the presumptive remedy guidance, EPA
proposed to proceed with an early action to contain the landfill
wastes, in this case with an early interim remedial action
operable unit. (An operable unit is a portion of a Superfund

9 In the preamble to the 1990 NCP, EPA stated that it was in the
process of developing guidance on expected remedies for specific types of
sites (e.g., municipal landfills) and specific types of waste (e.g., PCBs)
that will assist in streamlining decision-making and promoting greater
efficiency. See 55 Fed. Reg. at 8725.

14



site; in this case, it refers to the source area of the
landfill). EPA plans to initiate design and construction of the
containment remedy in 1996.

The Feasibility Study (FS) for Tulalip Landfill is being
conducted by the Respondents in two parts; the first part,
called the Source Area Containment Feasibility Study, evaluates
various containment alternatives for the landfill source area.'®
The final Source Area Containment Feasibility Study was submitted
to EPA on May 4, 1995. The second part, called the Site FS, may
be completed in summer, 1996. The purpose of the Site FS is to
identify and evaluate additional measures that could be taken to
clean up the wetlands and tidal channels that surround the source
area.

The Streamlined Risk Assessment that has been completed by
EPA is sufficient for the purpose of selecting a containment
solution as an interim remedy. EPA’s decision that an interim
remedial action is appropriate at this time based on current
information is consistent with CERCLA, the NCP, and EPA guidance.

This in an interim remedial action ROD. Any remedial action
for the area surrounding the landfill, or additional remedial
action for the source area, will be specified in the final Site
ROD. In preparation of a final remedial decision for the
wetlands surrounding the landfill (i.e., the "off-source" area),

" EPA plans to complete the comprehensive baseline risk assessment,
evaluate the Site FS for the off-source area, and consider the
results of the source area containment remedy. The selected
interim remedy would be compatible with any possible future
cleanup actions at the Site, since it is expected to minimize the
potential for generation and migration of new leachate to these
off-source areas. EPA also expects to work closely with the
federal, tribal, and state natural resource trustees in
evaluating the appropriate response for the wetlands, sediments,
and other off-source resources. A review will be conducted no -
less often than every five years after commencement of remedial
action to ensure that the interim remedy continues to provide

10 The source area of the landfill is considered to include

approximately 147 acres of waste and the surrounding perimeter landfill berm.
The off-source area is considered to include any part of the Site that is
located outside the perimeter berm. Figure 1-2 clearly shows the location of
the perimeter berm.

1! As a point of clarification, EPA notes that although the phased,

presumptive remedy approach has led to two separate FS reports (the SAC FS and
the Site FS), and two separate risk assessments (the streamlined baseline risk
assessment for the on-source area, and the comprehensive baseline risk
assessment for the off-source area), there is only one RI Report for the Site.
The final RI Report (May, 1995) is available for public review in the
Administrative Record for this early/interim remedial acticn.
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adequate protection of human health and the environment. Because
this is an interim action ROD, review of this Site and this
remedy will be ongoing as EPA continues to develop final remedial
alternatives for the off-source area. If EPA’‘s review indicates
that the interim action is not providing adequate protection,
additional containment action, such as implementation of a
perimeter leachate seep collection and treatment system, may be
necessary. '

5.0 SUMMARY OF SITE CHARACTERISTICS

Three to four million tons of mixed commercial and
industrial waste was placed at the Tulalip Landfill between 1964
and 1979. Figure 5-1 is a map of the Site that shows the
thickness of the waste across the landfill. This waste is the
source of contamination at the Site. Although no records detail
the exact types of waste buried at Tulalip Landfill,
investigations indicate that most of the waste is commercial or
trade waste, including lumber, newspapers, cardboard, plastic
bags, rubber tires, scrap metal, glass, cloth, sawdust, and
cobbles. Although logs were banned from further disposal at the
Site in 1970, some logs have been identified in the fill in
addition to demolition debris and small boulders. Other waste in
the landfill includes: dredge spoils from at least one shipping
terminal project, hospital wastes, waste and still bottoms from
the manufacture of artificial vanillin, and small, incidental
amounts of municipal wastes. These types of wastes contain a
wide variety of hazardous substances that vary in toxicity,
mobility, and carcinogenicity. During the late 1980's,
approximately 225,000 tons'? of additional materials was placed
on the surface of the landfill as part of a project to construct
a more effective landfill cover.

Data collected at the Site, including data from the Remedial
Investigation, shows that contaminants are migrating from the
waste mass into the surrounding environment. People, animals,
and plants are potentially exposed to these contaminants.

5.1 GEOLOGY

The landfill is situated on the Snohomish River delta in a
Quaternary topographic and structural basin known as the Puget
Sound lowland. This lowland consists of a series of ridges and
valleys that tend to run north-south, which are the result of
repeated sediment deposition and erosion by glaciers and
associated glacial processes. The separate mesa-like plateaus-of
the Puget Sound lowland are altered remnants of a former
continuous: topographic surface that was dissected by the pre- and

12 gee Revised Feasibility Study for Source Area Containment (SAC-4),
Mav 4, 1995, pages 37 and 38.
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post-Vashon erosion and furthér eroded by contemporary rivers
such as the Snohomish River. :

Most of the surface and shallow subsurface geologic units
present in the landfill vicinity consist of unconsolidated
sediment deposited during the Vashon Stage of the Fraser
glaciation, which ended 11,000 years ago, or are the result of
recent sediment deposition by the Snohomish River and its
tributaries. The geologic unit on which the landfill was
developed is called the alluvium and estuarine deposits. This
geologic unit is the youngest deposit of regional significance in
the study area. Other reglonally significant geologic units near
the landfill, in order of increasing age, include the sandy
recessional outwash deposits; till consisting of an unsorted
mixture of clay, silt, sand, and gravel; advance outwash
consisting of layered sand overlaln by sandy gravels; and
transitional beds which consist mostly of thick beds of clay,
silt, ‘and fine sand.

Figure 5-2 is a general north-south cross section diagram of
the landfill that shows the stratigraphic units or zones that
have been identified at the Site. There are five of these:

L cover material which consists of 1 to 11.5 feet of prlmarlly
sandy silt placed over the refuse during closure;

-® the refuse, ranging in thickness from 6 to 35 feet;

° a discontinuous silt layer with a thickness of 0 to 10 feet
which underlies the refuse throughout much of the landfill;

° "Zone 2," which consists of a silty sand layer ranging in
thickness from 15 to 22 feet; and

L a "Deeper Zone" which consists of sand, silty sand, and clay
and estuarine deposits.

Two of these units, the cover material and the refuse, exist at
the Site as a result of the landfilling activities, while the
other three units, the silt layer, Zone 2, and Deeper Zone, are
site-specific subunits of the alluvium and estuarine deposits.
The cover material, the refuse layer, Zone 2, and the Deeper Zone
are relatively permeable layers; water is able to move through
them. The silt layer is of relatlvely low permeability, but Site

studies show that the silt layer is not continuous. In addition

to natural breaks shown in Figure 5-2, the man-made barge canals
penetrate the silt layer.

5.2 HYDROGEOLOGY

Figure 5-3 shows a conceptual hydrologic model of the Site,
which illustrates current understanding of how contaminants
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migrate from the landfill to the surrounding environment. When
precipitation falls on the landfill, most of the rain water
infiltrates down through the cover soil and sinks down into the
refuse layer, picking up contamination from the waste as it
moves. Over the years, a large mound of this contaminated ground
water, or leachate, has accumulated within the refuse layer. 1In
Figure 5-3, this leachate mound is described as the "Zone 1"
aquifer. The leachate mound within the waste ranges in height
from approximately 11 to 16 feet above mean sea level (MSL) which
corresponds to a saturated refuse thickness of 14 to 26 feet.

The amount of leachate in Zone 1 fluctuates seasonally; in
winter months when there is more precipitation, and infiltration
into the landfill exceeds the discharge rate, the height of the
leachate mound tends to rise within the waste; in the drier
summer months when the infiltration rate falls below the
discharge rate, the height of the leachate mound tends to fall.

The results of the RI indicate that the leachate mound is
not affected by tidal fluctuations of the surface water
surrounding the landfill (ie., the height of the leachate mound
is unaffected by tidal action). The mean high tidal water level
in the landfill vicinity is about 4 feet above MSL, and the mean
low tidal water level is about 3 feet below MSL. The highest
tide level ever recorded in the area was about 8.5 feet above
MSL, and the lowest was about 9.5 feet below MSL. The wetlands
surrounding the landfill range between approximately 3 to 6 feet
above MSL, so during a high tide the water can submerge the lower
part of the landfill berm. The surface water surrounding the
l1andfill contains high levels of salt compared to the freshwater
nature of the leachate mound, which suggests that if any surface
water surrounding the landfill infiltrates the landfill waste due
to tidal fluctuations, such infiltration is minimal. EPA is
unaware of any flood events that have submerged the landfill
surface.

The leachate in Zone 1 discharges to the wetlands and
sloughs surrounding the landfill, carrying contaminants from the
landfill with it. Some of this leachate, between approximately

% to 35% of the total, discharges through the perimeter landfill
berm onto wetlands surrounding the Site, and can be visually
observed exiting the external face of the berm as "leachate
seeps." There are numerous leachate seeps around the landfill
perimeter, some of ‘which are transient in nature. The remainder
of the Zone 1 leachate, estimated at about 65% to 95% of the
total, is driven downward by the weight of the leachate mound
through holes in the silt layer, and through the silt layer
itself, into the Zone 2 aquifer beneath the landfill. Figure 5-4
"is a map that shows the average potentiometric surface in Zone 2
over a 72-hour period in March, 1994. The potentiometric surface
of the Zone 2 aquifer shown in this figure suggests that the
leachate mound within the landfill exerts pressure on the Zone 2
aquifer, indicating that leachate is being driven down through
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the silt layer or through gaps in the silt layer, into Zone 2 and
outward away from the landfill: The RI indicates that this Zone
2 leachate migrates beneath the perimeter berm and discharges to
surrounding surface waters, principally into Ebey Slough to the
north and Steamboat Slough to the south. On an annual basis, the
perimeter seeps contribute between approximately 5.3 million
gallons to 13.1 million gallons per year to the surrounding
environment, and the leachate contribution through Zone 2 is
between approximately 21 million and 175 million gallons per
year. ‘ '

5.3 SITE DATA

This section briefly summarizes the sampling of on-source
and off-source media that has been performed at the Site, and
lists the most frequently detected chemicals that were found in
each media. For purposes of discussion in this interim ROD,
examples of Site sampling "media" include: surface water, Zone 1
ground water, Zone 2 ground water, Deeper Zone ground water,
leachate seeps, surface soil, subsurface soil, surface sediment,
and fish tissue). "On-source" data refers to chemical data
collected from the landfill source area, which includes the
landfill surface and contents, the surrounding perimeter landfill
"berm, and ground water within and beneath the waste. "Off-

. source" data refers to chemical data collected in the wetland
areas and tributaries adjacent to the berm and bounded by Ebey
and Steamboat Sloughs (leachate exiting the exterior face of the
perimeter berm is considered to be off-source).

5.3.1 On-Source Data

Sample data collected in on-source media (surface water and
surface soil;!® Zone 1, Zone 2, and Deeper Zone groundwater; and
surface water) are briefly described below.

Surface Water: During the 1988 Site Investigation, water
samples were collected from five pooled surface water locations
on the landfill.  The following chemicals were detected in 50% or
more of these surface water samples: acetone, naphthalene,
aluminum, barium, calcium, chromium, cobalt, copper, iron, lead,
magnesium, manganese, nickel, potassium, sodium, and zinc.®

13 pecause the on-source surface water and on-source surface soil data

was taken in 1988, prior to the RI, it may not be representative of current
landfill conditions. EPA has considered the 1988 data but has not relied upon
it to support any conclusions in this interim ROD. EPA's consideration of
these data has not changed EPA’‘s conclusions in this interim ROD.

14 1n other words, acetone was detected in at least 50% of all on-

source surface water samples; naphthalene was detected in at least 50% of all
on-source surface water samples, etc.
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Leachate seep SP-01 is a seep ‘that originates on the
landfill surface, above the berm, and discharges off the berm
into the surrounding wetlands. 1In addition to the pooled water
samples, data from this seep is considered to be on-source
surface water data. Detection frequency information for this
seep is summarized below, as part of the detection frequency
summary of all of the leachate seeps.

Surface Soil: Surface soil samples were also collected at
these five sample locations during the 1988 Site Investigation.
Some chemicals were detected in these samples. However, none of
the chemicals in the analysis were found in more than 50% of all
the samples that were taken.

Zone 1 Groundwater: Groundwater was sampled from Zone 1,
which is the leachate mound located in the refuse layer, at four
well locations. These wells were each sampled once near the

‘beginning of the RI. Chemicals that were detected in 50% or more

of all the samples taken from the Zone 1 wells include volatile
organic compounds (benzene, 2-hexanone, toluene, chlorobenzene,
ethylbenzene, total xylene, 1,3-dichlorobenzene, 1,4-
dichlorobenzene); semi-volatile organic compounds (2,4-
dimethylphenol, naphthalene, 2-methylnaphthalene, acenaphthene,
dibenzofuran, diethylphthalate, fluorene, phenanthrene,
anthracene, retene); the semi-volatile indicator compound
dehydroabietic acid; pesticides (gamma-BHC {Lindanel, heptachlor
epoxide); total metals (aluminum, antimony, arsenic, barium,
calcium, chromium, cobalt, copper, iron, lead, magnesium,
manganese, potassium, sodium, zinc); and total cyanide, ammonia
nitrogen, and total phenol.

Zone 2 Groundwater: Groundwater was sampled from Zone 2,
which is located below the refuse layer, at 24 well locations.
Six sampling rounds were conducted for Zone 2 wells located on
landfill perimeter berm, one round every other month, over a 12-
month period during the RI. Zone 2 wells located in the landfill
interior were sampled just once during the first sampling round.
Chemicals that were detected in 50% or more of all the samples
taken from the Zone 2 wells include the semi-volatile compound
bis (2-ethylhexyl)phthalate; total metals (aluminum, barium,
calcium, chromium, iron, magnesium, manganese, potassium, sodium,
vanadium) ; and ammonia nitrogen and total phenol.

Deeper Zone Groundwater: Deposits beneath the Zone 2
consist of sand, silty sand, and clay and are referred to as the
Deeper Zone. Two monitoring wells were installed in the deeper
Zone, and one sample was taken from each of these wells during
the first sampling round. Chemicals that were detected in 50% or
more of the samples taken from the deeper zone wells include
volatile organic compounds (acetone, chloroform, 2-butanone,
toluene, total xylene); the semi-volatile organic compound
diethylphthalate, the semi-volatile indicator compound
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dehydroabietic acid; total metals (barium, cadmium, calcium,
iron, magnesium, manganese, potassium, selenium, sodium, zinc);
and total cyanide, ammonia nitrogen, and total phenol.

5.3.2 Off-Source Data

Sample data collected in off-source media (surface and
subsurface soil, surface and subsurface sediment, surface water,
-and leachate seeps) are briefly summarized below:

Surface Soil: 'Surface soil was sampled from grids extending
into the wetlands around leachate seeps and from fifteen
locations in the high estuarine wetlands and salt marshes located
immediately west of the landfill. In all, 106 off-source soil
samples were taken, including 5 replicate samples collected by
the Respondents and 10 duplicate samples taken by EPA.

Chemicals that were detected in 50% or more of all the soil
samples taken by the Respondents from the high estuarine
- wetlands, which are located just off the western boundary of the
landfill, include the semi-volatile organic compound indicator
dehydroabietic acid;. polynuclear aromatic hydrocarbons
(phenanthrene, fluoranthene); total metals (aluminum, arsenic,
barium, calcium, chromium, cobalt, copper, iron, lead, magnesium,
manganese, nickel, potassium, sodium, vanadium, zinc); and total
cyanide.

Chemicals that were detected in 50% or more of all the soil
samples taken by the Respondents near the leachate seeps include
semi-volatile organic compounds (phenanthrene, fluoranthene,

pyrene, chrysene, benzo(b)fluoranthene); the semi- -volatile
indicator compound dehydroabietic acid; polynuclear aromatic
hydrocarbons (phenanthrene, fluoranthene); and total metals

(aluminum, arsenic, barium, calcium, chromium, cobalt, copper,
iron, lead, magnesium, manganese, nickel, potassium, sodlum,
vanadium, 21nc)

Subsurface Soil: Subsurface soil was sampled near six of
the leachate seeps along the edges of the landfill. Samples were
taken at 6-inch intervals to a depth of 2 feet. 1In all, 20 off-
source subsurface soil samples were taken, including two
dupllcate samples collected by EPA. Chemicals that were detected
in 50% or more of all the subsurface soil samples taken by the
Respondents include semivolatile organic compounds (1,4-
dichlorobenzene, 2-methylnaphthalene, acenaphthene, dlbenzofuran,
carbazole, pyrene, chrysene, bis(2-ethylhexyl)phthalate,
benzo (b) fluoranthene); the semi-volatile indicator compound
dehydroabietic acid; polynuclear aromatic hydrocarbons - °
(naphthalene, fluorlne, phenanthrene, anthracene, fluoranthene,
pyrene); the pesticide gamma-BHC (Lindane); the polychlorinated
biphenyl ("PCB") Aroclor-1242; .and total metals (aluminum,

21
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arsenic, barium, calcium, chromium, cobalt, copper, iron, lead,
magnesium, manganese, nickel, potassium, sodium, vanadium, zinc).

Surface Sediment: Surface sediment was sampled at 46
locations around the landfill. In all, 52 samples were taken,
including six duplicate samples collected by EPA. Chemicals that
were detected in 50% or more of off-source surface sediment
samples taken by the Respondents include: 4-Methylphenol,
phenol, phenanthrene, fluoranthene, pyrene, chrysene,
benzo (a) pyrene, aluminum, arsenic, barium, calcium, chromium,
cobalt, copper, iron, lead, magnesium, manganese, mercury,
nickel, potassium, sodium, vanadium, and zinc.

Subsurface Sediment: Subsurface sediment was sampled at six
of the sediment sampling locations. Samples were taken at 6-inch
intervals to a depth of 2.0 feet. 1In all, 20 samples were taken,
including two duplicate samples collected by EPA. Chemicals that
were detected in 50% or more of all the off-source subsurface
sediment samples taken by the Respondents include ‘
2-Methylnapthalene, 4-methylphenol, dibenzofuran, napthalene,
acenaphthylene, fluorene, phenanthrene, anthracene, fluoranthene,
pyrene, benzo(a)anthracene, chrysene, benzo (b) fluoranthene,
benzo (k) fluoranthene, benzo(a)pyrene, indeno(1,2,3-cd)pyrene,
benzo(g,h,i)perylene, aluminum, arsenic, barium, calcium,
chromium, cobalt, copper, iron, lead, magnesium, manganese,
mercury, nickel, potassium, selenium, sodium, vanadium, and zinc.

Surface Water: Surface water was sampled at 18 locations
around the landfill. Twenty samples were taken, including two
duplicate samples collected by EPA. Chemicals that were detected
in 50% or more of all the surface water samples taken by the
Respondents include the following total metals: aluminum, barium,
calcium, and iron.?'®

Leachate Seeps: Leachate was sampled at 10 off-source
ljocations around the landfill (leachate seeps SP02 through SP11)
and one on-source location (SP01). With the exception of
leachate seep SP01, in general, leachate seep samples were taken
at the point where leachate exited the perimeter landfill berm
before discharging onto the wetlands surrounding the Site. Six
sampling rounds were conducted during the RI, one every other
month, for a year. Fifty-five samples were taken, including
seven duplicate samples collected by EPA. Chemicals that were
detected in 50% or more of leachate samples taken by the

.-

15 Lead, which exceeded Ambient Water Quality Criteria at one off-
source surface water location, was detected in 40% of all off-source surface
water samples.
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Respondents during rounds 1 through 5! include volatile organic
compounds (benzene, chlorobenzene, total xylene, 1,4-
dichlorobenzene); semi-volatile organic compounds (2,4-
dimethylphenol, naphthalene, 2-methylnaphthalene, acenaphthene,
dibenzofuran, fluorine, phenanthrene, retene); the semi-volatile
indicator compound dehydroabietic acid; total metals (aluminum,
arsenic, barium, calcium, chromium, cobalt, copper, iron, lead,
magne51um, manganese, potassium, nickel, sodium, vanadium, zinc);
ammonia nitrogen and total phenol.’ '

Fish Tissue: Twenty-four composite fish tissue samples were
taken from tidal channels surrounding the landfill. Some of the
chemicals that were detected in 50% or more of all the fish
tissue samples include PCB Aroclor-1254, mercury, arsenic,
chromium, and vanadium.

5.4 EXPOSURE PATHWAYS . -

The results of Site studies indicate that contaminants are
migrating from the landfill to the surrounding environment. -
Table 5-1 lists chemicals that have been found in various on-
source and off-source media. The high number of chemicals that
are common across different media, in combination with
information that has been learned about the Site geology and
hydrogeology, indicates that water 1nf11trat1ng the waste
mobilizes chemicals in the waste, and then transports them off
site via the perimeter leachate seeps and Zone 2 ground water.
These chemicals from the landfill have subsequently accumulated
in off-source media including surface soil, subsurface soil,
surface sediment, subsurface sediment, and fish tissue. Page 6-6
of the RI concludes that surface soil chemical concentrations
were highest nearest the seeps discharge points and lower further
from the seeps, which suggests that chemicals migrating from the
landfill are likely causing elevated chemical concentratlons in
off-source areas.

There are many potential routes, or pathways, by which
exposure to landfill contaminants can occur. Figure 5-5 shows a
Human Health Conceptual Site Model, which describes the potential
pathways for human exposure to Site contaminants. Potential
pathways evaluated in the streamlined baseline Risk Assessment

16 The source of this summary of the leachate seep data is Remedial

Investigation Table 4-20, entitled "Summary of Leachate Seep Water Analytical
Results for Rounds 1 through 5. Apparently, leachate data from the sixth
round was not yet available for inclusion in this Table.

7 In many of the water media, dissolved metals were also detected in -

addition to total metals. In the leachate seep samples, for example,
dissolved metals that were found in 50% or more of all the samples include
aluminum, antimony, arsenic, barium, cadmium, calcium, chromium, iron,
magnesium, manganese, potassium, nickel, sodium, and zinc.

23




for Interim Remedial Action' (the "Streamlined Risk Assessment")
include ingestion of on-source and off-source soil, ingestion of
fish or shellfish that have contacted leachate, ingestion of fish
or shellfish in surface water near the Site, and ingestion of

-off-source sediment.

Figure 5-6 is an Ecological Conceptual Site Model, which
shows the potential exposure pathways for ecological receptors
including animals and plants. Potential pathways for ecological
receptors evaluated in the Streamlined Risk Assessment include
plant and subsequent bird and mammal uptake of contaminants in
off-source and on-source soil; invertebrates and fish uptake
associated with leachate, off-source and on-source surface water;
and invertebrate uptake associated with off-source sediment. As
Figures 5-5 and 5-6 indicate, additional potential exposure
pathways for terrestrial and aquatic organisms and humans will be
evaluated in a comprehensive baseline risk assessment which EPA
has begun to prepare.

People that use the on-source or off-source areas of the
Site are potentially exposed to contaminants in or emanating from
the landfill. People that could be exposed include current and
future recreational users, and future industrial or commercial
users.!® Potentially exposed ecological populations include
plants on or near the Site; and animals, including fish, otter,
rodents, water fowl, and raptors that use the Site or the
wetlands surrounding the Site.

6.0 DESCRIPTION OF SITE RISKS

Using sample data collected from the Site, the U.S.
Environmental Protection Agency (EPA) conducted a streamlined
baseline risk assessment to evaluate the health and/or
environmental problems that would result if the contamination is
not addressed. This qualitative analysis, called the Tulalip
Landfill Risk Assessment for Interim Remedial Action, August,
1995 (the "Streamlined Risk Assessment"), has been prepared in
accordance with the National Contingency Plan (NCP) and EPA
guidances on risk assessments and presumptive remedies.??

18 1ight industrial or commercial use is consistent with potential

future land uses as identified by the Tulalip Tribes (see "Big Flats Land Use
Program", Tulalip Tribes of Washington, July 10, 1994, in the administrative
record) .

19  The Tulalip Landfill Risk Assessment for Interim Remedial Action is
a streamlined baseline risk assessment as described by EPA guidance -- see
Streamlining the RI/FS for CERCLA Municipal Landfill Sites (OSWER Directive:
9355.3-11FS, December, 1990, page 3, section entitled "Streamlining the
Baseline Risk Assessment." See also the Responsiveness Summary for this ROD.
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The preamble to the National Contingency Plan (NCP) and EPA
guidance provides information on how EPA suggests risk
assessments may be conducted at Superfund sites of varying scope
and complexity. The Streamlined Risk Assessment is consistent
with the NCP preamble language, which emphasizes a "bias for
action" in how to balance the need for prompt, early actions
against the need for definitive site characterization. The NCP
states: i

"EPA expects to take early action at sites where
appropriate, and to remediate sites in phases using operable
units as early actions to eliminate, reduce or control the
hazards posed by a site or to expedite the completion of
total site cleanup. In deciding whether to initiate early
actions, EPA must balance the desire to definitively
characterize site risks and analyze alternative remedial
“approaches for addressing those threats in great detail with
‘the desire to implement protective measures quickly.
Consistent with today’s management principles, EPA intends
to perform this balancing with a bias for initiating
response actions necessary or appropriate to eliminate,
reduce, or control hazards posed by a site as early as
possible." _

* %%k

"To implement an early action under remedial authority, an
operable unit for which an interim action is appropriate is
identified. Data sufficient to support the interim action
decision is extracted from the ongoing RI/FS that is
underway for the site or final operable unit and an
appropriate set of alternatives is evaluated...A completed
baseline risk assessment generally will not be available or
necessary to justify an interim action."

*kk

mQualitative risk information should be organized that
demonstrates that the action is necessary to stabilize the

site, prevent further degradation, or achieve significant
risk reduction quickly." 55 Federal Register 8704 (March 8,
1990) (underlining added).

The Streamlined Risk Assessment was developed in accordance with
this language. Consistent with the presumptive remedy guidance
for streamlining the RI/FS process, the RI focused on -
characterizing areas where contaminant migration away from the
landfill was suspected.

In compliance with the NCP and EPA guidance, the Streamlined
Risk Assessment compares chemical concentrations found in various
media (for example: ground water; leachate exiting the landfill;
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surface soil, water, and leachate on the landfill surface; and
sediments and soils adjacent to the landfill) at the Site with
what are hereinafter referred to as "comparison numbers" .2

These comparison numbers are established standards and criteria,
and- calculated risk-based concentrations, that are generally
considered to be protective of human health and the
environment.?! These comparison numbers, with the exception of
the soil risk-based concentrations, have been established or
developed under federal or state laws.

The Streamlined Risk Assessment assumes a
commercial/industrial future use exposure scenario because this
is consistent with the Future Land Use Plan?* that the Tulalip
Tribes have developed for the Site.. A residential exposure
scenario was not used. The Tribes have designated the landfill
surface for recreation and possible economic development in the
form of commercial or light industrial use, and the surrounding
wetlands are designated for preservation as wetlands for
traditional hunting and fishing.

In addition to the completed Streamlined Risk Assessment,
EPA is currently preparing a comprehensive baseline risk
assessment for the off-source area of the Site. This
comprehensive baseline risk assessment will support decisions on
the need for response actions in the off-source area.

20 After evaluating public comments on the Proposed Plan, it .is

apparent to EPA that some commentors were misled by EPA’'s use of the phrase
"screening criteria" in the Streamlined Risk Assessment to refer to standards,
criteria, and risk-based concentrations used in the streamlined Risk
Assessment. To clarify this issue, EPA is using the more accurate phrase
"comparison numbers" to refer to these standards, criteria, and risk-based
concentration. EPA notes that these comparison numbers have been selected for
use in the Streamlined Risk Assessment for the purpose of evaluating potential
risks posed by the Site. These comparison numbers are not necessarily ARARs.

21 Water quality standards and criteria are not necessarily
protective of wildlife or benthic organisms. EPA has been evaluating how to
produce water quality criteria that are protective of wildlife. The salient
issues in EPA’‘s effort include evaluating bioaccumulation (from all routes of

exposure; food, sediment, water, etc.), bioconcentration (usually just
through exposure to water), and biomagnification (increasing tissue -
concentrations with hierarchy in the food web). Some of the first

contaminants to be evaluated in this manner include mercury and DDT, two
contaminants that are discharging from the Site. . Water quality standards and
criteria may be made more stringent in the future to address these concerns
(EPA notes, however, that ARARs for this interim remedial action are frozen
when this interim ROD is signed).

22 Bjg Flats Land Use Program, Tulalip Landfill Remedial Investigation
and Feasibility Study (July 10, 1994).
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6.1 HUMAN HEALTH EVALUATION

The human health evaluation in the Streamlined Risk
Assessment selects comparison numbers that represent
concentration levels that are considered to be protective of
people using the site for commercial/industrial purposes, and
then compares site-specific analytical data to these comparison
numbers. In general, comparison numbers include established
standards, criteria, and risk-based concentrations. Various
media on and adjacent to the landfill, including surface water, - =
ground water, surface soil, subsurface soil, leachate seeps,
surface sediment, and subsurface sediment, were sampled during
the Remedial Investigation. The Streamlined Risk Assessment -
. compares the sample results from these media to the comparison
numbers, and exceedences of the comparison numbers are summarized
and reported. '

Human health comparison numbers for soils and sediments were
derived from two sources. A commercial/industrial scenario was

assumed for selection of soil and sediment comparison numbers ' =
(comparison numbers for a recreational scenario were
unavailable). For each chemical, the lower of the two values

.derived from the following sources was selected:

o EPA Region 3 risk-based concentration tables for industrial o
exposures; ~

® Model Toxics Control Act (MTCA) Method C values for
industrial/commercial exposures (Chapter 173-340-740
Washington Administrative Code, Washington Department of
Ecology, 1995)

The Region 3 risk-based concentrations have been developed
by EPA using Risk Assessment Guidance for Superfund (EPA, 1989)
algorithms and toxicity information contained in both EPA’s
Integrated Risk Information System (IRIS) database and Health
Effects Assessment Summary Tables (HEAST). Region 3 updates
these concentrations on a quarterly basis. The Region 3 risk-
based concentrations are considered to be protective of the
ingestion pathway, but are not considered to be protective of
other potential exposure routes such as inhalation, nor would
they be expected to prevent contaminant migration, such as -
contaminants leaching from soil to ground water or surface water.

For surface water, leachate, and ground water that
discharges to surface water, comparison numbers were calculated
based on the indirect pathway of ingestion of seafood harvested
from surface water near the landfill, using:

L EPA Water Quality Standards: Establishment of Numeric
Criteria for Priority Toxic Pollutants; States’ Compliance
Final Rule (EPA, 1992a).
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The comparison numbers were calculated based on a 1x10°¢ cancer
risk, assuming consumption of 6.5 gm of fish per person per day.
This consumption rate was based on a national average; however,
this rate is likely below the fish consumption rate of Tulalip
Tribal members. A more realistic (i.e., higher) exposure
consumption rate for Tribal members will be developed and used in
the comprehensive baseline risk assessment for the Site FS, which
will evaluate the need for additional response actions for the
off-source area. Human health comparison numbers for specific
contaminants in specific media are provided in Table 6-1.

Site-specific data were evaluated against the comparison
numbers. Chemicals that exceed the human health comparison
numbers were found in leachate exiting the perimeter landfill
berm through the leachate seeps, off-source surface sediments,
off-source subsurface sediments, off-source surface soils, and
off-source surface water in the tidal channels near leachate
seeps. Results of the comparison of Site data to human health
comparison numbers are shown in Table 6-2. This table includes
information on the frequency of exceedences in each medium.

Chemicals found in the leachate discharging from the
perimeter berm through the leachate seeps that were measured at
levels at least an order of magnitude (ten times) higher than the
human health comparison numbers include 4,4’'-DDT, 4,4’'-DDD,
4,4'DDE, aldrin, Aroclor-1016, Aroclor-1232, Aroclor-1254,
arsenic, benzo(a)anthracene, benzo(a)pyrene,
benzo (b) fluoranthene, benzo(k)fluoranthene, chrysene, dieldrin,
indeno(1,2,3-cd)pyrene, heptachlor, and heptachlor epoxide.

Chemicals exceeding the comparison numbers in soils and
sediments adjacent to the landfill surface include Aroclor 1242
and Aroclor 1248, arsenic, beryllium, heptachlor epoxide, and
polycyclic aromatic hydrocarbons (PAHs). Of these, arsenic had
the highest frequency of exceedance (98 to 100 per cent in soil
and sediment samples taken adjacent to the surface of the
landfill).

The RI/FS approach for evaluating Zone 2 ground water was to
measure ground water chemical concentrations at 13 perimeter
landfill berm wells. Based on this data from the berm wells, the
Respondents used a ground water modeling technique to predict the
degree of contaminant dilution that would be expected between the
berm wells and the location where Zone 2 ground water enters the
sloughs, which is where sediment-dwelling organisms would be
impacted and, according to State law, is where State water
quality standards must be applied. The results of the
Respondents’ ground water modeling indicated that, in general,
one would expect contaminants in the berm wells to be diluted by
a factor of 5 to 9 by the time they reached the sloughs. This
reduction of average concentrations would result primarily from
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the contaminated ground water measured at the berms becoming
diluted from mixing with cleaner, uncontaminated ground water as
it moved toward the sloughs.

Assuming a concentration reduction at the low end of the
range predicted by the modeling, 5 times, arsenic would be
expected to exceed the human health comparison numbers at the
location where Zone 2 ground water enters the sloughs:

Chemical Frecuency of Exceedances e
Arsenic - total 17/73
Arsenic - dissolved 3/26 : —

Assuming a concentration reduction at the high end of the
range predicted by the modeling, 9 times, arsenic still exceeds
the comparison numbers at the same frequency at the location
where Zone 2 ground water enters the sloughs:

Chemical : Frequency of Exceedances =
Arsenic - total . 17/73
-Arsenic - dissolved : 3/26

Based on this evaluation, and if the concentration reduction
factor predicted by the modeling (5 to 9 times) between the berm
wells and the Zone 2/slough interface is assumed,?® arsenic
would be expected to exceed the human health comparison. numbers
at the location where Zone 2 discharges to surface water.

Figure 6-1 is a map of the Site that shows sampling
locations of the most significant site data exceedences of the
human health comparison numbers. Sample data at the locations
shown in this Figure exceed the comparison numbers by at least an
order of magnitude. '

In addition to information regarding chemical contaminants
at the Site, EPA presented a summary of microbial data from
samples taken over a period of twenty years at and around the
Tulalip Site. See Streamlined Risk Assessment Appendix C.

23 EPA believes the Respondents’ modeling effort is not sufficiently
conservative for a number of reasons. For example, the Respondents’ model, a
model called Seep-W, assumed that the distance between the Zone 2 perimeter
berm wells and the sloughs was 300 feet. However, at some locations at the
Site this distance is significantly less than 300 feet (at the old barge canal
entrance, for example, the distance between the berm and the slough is 0
feet). Also, it is possible that Zone 2 leachate is surfacing in some of the
tidal channels in the wetlands between the landfill berm and the sloughs, for
which the model does not account. A more conservative modeling effort that
accounted for issues such as these may have resulted in a lower predicted
concentration reduction range than that predicted by the Respondents.
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‘Analyses of water samples taken from the Site indicate the

presence of opportunistic pathogens that are resistant to
antibiotics.

6.2 ECOLOGICAL EVALUATION

The ecological evaluation in the Streamlined Risk Assessment
selects or develops comparison numbers that represent
concentration levels considered to be protective of ecological
receptors, and then compares site-specific data results to the
comparison numbers. In general, comparison numbers include
established standards, criteria, and risk-based concentrations.
Various media on and near the landfill, including surface water,
ground water, surface soil, subsurface soil, leachate seeps,
surface sediment, and subsurface sediment, were sampled during
the Remedial Investigation. The Streamlined Risk Assessment
compares these sample results to the comparison numbers, and site
data exceedences of the comparison numbers are summarized and
reported.

The Streamlined Risk Assessment selects or develops
comparison numbers that are considered to be protective of
ecological receptors in the vicinity of Tulalip Landfill.
Comparison numbers for. sediments are equivalent to the Washington
State Sediment Management Standards. The sediment comparison
numbers are dry-weight normalized Apparent Effects Threshold
(AET) concentrations which, if normalized for organic carbon, are
equivalent to the Sediment Management Standards. AETs are used
because Site data were reported on a dry weight basis, and, on a
dry-weight basis, AETs are equivalent to the Washington State
Sediment Standards (Chapter 173-204 WAC). :

For surface water, groundwater, and leachate discharges, the
Streamlined Risk Assessment selects comparison numbers that are
considered protective of aquatic life.?* The federal criteria
developed under the authority of the Clean Water Act (CWA)
Section 304 (a) are designed to protect all water bodies across
the nation. In addition, these or more stringent criteria have
been adopted as standards by Washington State.

For a given chemical, the most conservative of the State
standard or the federal criterion has been selected as the
comparison number. Application of freshwater versus marine
comparison numbers is based on the salinity of the receiving
water body and the types of plant and animal communities present.

24 pelatively recent changes to the National Toxics Rule were published
after development of the Streamlined Risk Assessment. However, these National
Toxics Rule changes would not have significantly changed the results of any
analyses, and would not have changed any conclusions, in the Streamlined Risk
Assessment.

30



For example, data from on—soufce'pooled water and leachate seep
SP-01 were compared to the more stringent of: _

[ Washington State acute and chronic fresh Water Quality
Standards (Ecology, 1992)

° Federal acute and chronic freshwater Ambient Water Quality
Criteria (AWQC) (EPA, 1992b)

Data from off-source surface water, groundwater, and perimeter
berm leachate seeps discharging directly to off-source wetlands
were compared to the more stringent of:

L Washington State acute and chronic marine Water Quality
Standards (Ecology, 1992)

® fFederal acute and chronic marine Ambient Water Quality
Criteria (AWQC) (EPA, 1992b)

Comparison numbers used in the ecological evaluation for specific
contaminants in specific media are provided in Table 6-3.%

The Streamlined Risk Assessment compared site data to the
comparison numbers. Chemicals exceed the comparison numbers in
samples taken from on-source surface water, on-source soil, Zone
1 groundwater, Zone 2 groundwater, leachate discharging through
the perimeter berm leachate seeps, off-source surface soil, off-
source subsurface soil, off-source surface water, off-source
surface sediment, and off-source subsurface sediment. Tables 6-4
and 6-5 summarize the chemicals found in these on-source and off-
source media at the Site that exceed the ecological comparison
numbers, and also provide information regarding the frequency of
the exceedences.

Chemicals measured at levels at least ten times higher than
the ecological comparison numbers include pesticides (4,4'-DDT,
heptachlor epoxide, and aldrin), PCBs (Aroclor 1016 and Aroclor
1232)-, copper, cyanide, endrin, lead, mercury, zinc, nickel,
chromium, acenaphthene, naphthalene, fluorene, and 2-
methylnaphthalene. ’

Chemicals found in off-source wetland soils near six of the
leachate seeps exceed comparison numbers, and chemicals exceed
comparison numbers in subsurface soils at five of the six
leachate seeps tested. Chemicals found in leachate exceeded
comparison numbers at least once in most of the eleven seeps that
were tested. Chemicals exceeding comparison numbers in’ Zone 1

25 AWQC calculations in the interim ROD Tables are based on a pH of 7.8
and hardness of 100 ppm CaCO,, which are within ranges that have been measured
at the Site.
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ground water included total metals (copper, lead, nickel, and
zinc), and ammonia nitrogen, total cyanide, and heptachlor
epoxide.

The RI/FS approach for evaluating Zone 2 ground water was to
measure ground water chemical concentrations at 13 perimeter
landfill berm monitoring wells. Ground water samples taken
directly from the Zone 2 monitoring wells showed that total
metals (copper, lead, chromium, and nickel), total cyanide, and
ammonia nitrogen exceeded surface water comparison numbers in
many of the samples. Based on this data from the berm wells, the
Respondents used a ground water modeling technique to predict the
degree of contaminants dilution that would be expected between
the berm wells and the location where Zone 2 ground water enters
the sloughs, which according to State law is where State water
quality standards must be applied. The results of the
Respondents’ ground water modeling indicated that, in general,
one would expect contaminants in the berm wells to be diluted by
a factor of 5 to 9 by the time they reached the sloughs.
Assuming ‘a concentration reduction at the low end of the range
predicted by the modeling, 5 times, the following contaminants
would be expected to exceed the ecological comparison numbers at
the location where Zone 2 ground water enters the sloughs:

Chemical . ' Freguenc 6f Exceedances
Cyanide - total : 1/13
Nickel - total ' 7/73
Nickel - dissolved . 2/26
Ammonia Nitrogen 73/73

. Assuming a concentration reduction at the high end of the
range predicted by the modeling, 9 times, the following '
contaminants are predicted to exceed the ecological comparison
numbers at the location where Zone 2 ground water enters the
sloughs: '

Chemical Frequency of Exceedances
Cyanide - total ‘ 1/13
Nickel - total 1/73
Ammonia nitrogen 73/73

Based on this evaluation, and if the concentration reduction
factor predicted by the modeling (5 to 9 times) between the berm
wells and the Zone 2/slough interface is assumed,?® the
contaminants listed above would be expected to exceed the
ecological comparison numbers at the location where Zone 2
discharges to surface water.

26  gee footnote 19.
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Figure 6-2 is a map of the Site that shows sampling
locations where the most significant site data exceedences of the
ecological comparison numbers occur. Sample data at the
locations shown in this Figure exceed the comparison numbers by
at least an order of magnitude.

6.3 ASSESSMENT OF SITE

The results of the Streamlined Risk Assessment indicate that
there are a significant number of exceedances of human health and
ecological comparison numbers in most of the media at the Site.
Exceedences were found in leachate, surface water, ground water,
soils, and sediments at the Site. These exceedances indicate the
potential for adverse effects to people that use the Site, and to
animals and plants that live on or near the landfill and come
into contact with these media. The RI data establishes a clear
link between contamination leaving the landfill and that found in
adjacent areas. Many of the chemicals that exceeded comparison
numbers in soil and sediment samples taken near the landfill
leachate seeps were also detected in leachate seeping from the
landfill surface and berm. EPA does not consider ecological
risks as having adverse implications only for the environment.
Ecological risks also impact human health.

Site data that exceed the chemical